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JUDGVENT:
JUDGMENT
(arising out of Special Leave Petition (Civil)No.12573 of 2006)

P. P. NACLEKAR, J.:

1. Leave granted.

2. The facts necessary for deciding the question

i nvol ved in the case are that one Maganlal Jain was the

original tenant of Prakash Chand Malviya, the respondent-

 andl ord. Maganl al Jain had given the shop to the appellant

for carrying out the business.” On a dispute being arisen

bet ween t he respondent -1 andl ord, the original tenant Maganla
Jain and the appellant herein, an agreenment was executed on
28.3.1988 by the respondent (Ilandlord) and the appell ant
(subsequent tenant), whereby the |andlord tenanted the shop

to the appellant on paynment of an advance ampunt of

Rs. 4, 75, 000/ - which was received by the landlord in /cash in
front of the witnesses. The agreenent further provided that in
case the landlord requires eviction of the tenant fromthe shop
he will have to give notice of 6 nonths to the tenant and w Il

al so refund the payment of Rs.4,75,000/- to the tenant. On

the other hand, if the tenant wants to vacate the shop he wl|
have to give prior notice of 6 nonths to the |Iandlordand the
landl ord will pay back Rs.4,75,000/- to the tenant. This
docunent was affixed with a notarial stamp of Rs.4/-. ~Under

the Indian Stanp Act, 1899 (for short \023the Act\024), agreenent of
this nature requires affixture of a stanmp of Re.l1l/- under
Schedule I, Item 42 of the said Act.

3. On 12.5.2003 a suit for eviction was filed by the
respondent -1 andl ord before the Civil Judge, Bhopal under

Section 12(1)(f) of the Madhya Pradesh Accommbdati on

Control Act, stating the bonafide need for the use of the
accomodation by his elder son. 1t was the case of the
appel l ant-tenant that the original copy of the agreenment which
was with himwas stolen and thus he was unable to produce

the original docunent dated 28.3.1988, but was in possession

of a photostat copy of the agreement and nade a prayer for
recei pt of the photocopy of the agreement as secondary

evi dence under Section 63 of the Indian Evidence Act, 1872.

The trial court allowed the application for adm ssion of the
phot ocopy of the docunent and admitted it as secondary

evi dence under Section 63 of the Evidence Act.

4, On being aggrieved by the order of the trial court,
the respondent-landlord filed a wit petition before the H gh
Court. The High Court set aside the order of the trial court and
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remtted the matter back to decide the question as to whether

a photocopy of an inproperly stanped original docunent can

be received in secondary evidence. After hearing the parti es,
the trial court by its order dated 9.8.2005 ordered that the
docunent be inmpounded, it being insufficiently stanped; the
docunent was sent to the Collector of Stanps for affixing
appropriate stanp duty and thereafter for sending the

docunent back to the court. This order was chall enged by the
respondent in a review petition which was di sm ssed by the
trial court. Thereafter, a wit petition was filed before the
Hi gh Court. The High Court by its judgnent dated 3.5.2006

hel d that the inpugned docunent which is a photocopy of the
agreenent, original of which is lost, cannot be admitted in

evi dence; and that such a document can neither be

i mpounded nor can be accepted in secondary evidence.

5. It is an adnitted fact that the photostat copy which
i s sought to be produced as secondary evidence does not show
that on the original agreenent proper stanp duty was paid.

The phot ostat copy of the agreenent shows that the origina
agreenment carried only a notarial stanp of Rs.4/-. Thus the
original instrunent bears the stanp of sufficient anount but

of inproper description.. Fromthe facts of the case, the issue
whi ch requires consideration is: Wether the court can

i mpound t he photocopy of ‘the instrunent (document) of

i nproper description exercising its power under the provisions
of the Indian Stanp Act, 1899?. For answering this question
Sections 33 and 35 of the Act might render some help

Rel evant extracts of ‘the Sections are

\ 02333. Exami nation and i npoundi ng of
instrunments \026 (1) Every person by |aw or consent
of parties, authority to receive evidence, and every
person in charge of a public office, except an officer
of police, before whom any instrunent, chargeabl e,
in his opinion, with duty, is produced or cones in
the performance of his functions, shall, if it appears
to himthat such instrument is not duly stanped,

i mpound t he sane.

(2) For that purpose every such person shal
exam ne every instrunent so chargeabl e and so
produced or coming before him in order to
ascertain whether it is stanped with a stanp of the
val ue and description required by the lawin force
in(India) when such instrument was executed or
first executed:

\ 005 \ 005 \ 005\ 024
\ 02335. I nstrunents not duly stanped
i nadm ssible in evidence, etc. - No instrument

chargeable with duty shall be admitted in evidence
for any person having by |aw or consent of parties to
recei ve evidence, or shall be acted upon, registered
or authenticated by any such person or by any

public officer, unless such instrument is duly

st anped:
\ 005 \ 005 \ 005\ 024
6. Section 33 gives power to the authorlty to check

whet her the instrunment has been duly stanped and in case it
is not duly stanped, to take steps to inpound the sane by
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proper stanp duty on the said docunent. This power can be
exercised in regard to an ‘instrunent\022. Section 2(14) of the
Act defines ‘instrunent\022 as:

\ 0231 nstrument\ 024 i ncl udes every document by
which any right or liability is, or purports to
be, created, transferred, limted, extended,
ext i ngui shed or record.\024

7. The instrument as per definition under Section
2(14) has a reference to the original instrument. In State of
Bi har v. Ms. Karam Chand Thapar & Brothers Ltd., AR

1962 SC 110, this Court in paragraph 6 of the judgnent

hel d as under : -

\0236. It is next contended that as the copy of
the award in court was unstanped, no decree
coul d have been passed thereon.” The facts are
that the ‘arbitrator sent to each of the parties a
copy of the award signed by himand a third

copy al so signed by himwas sent to the court.
The copy of the award which was sent to the
CGovernment woul d appear to have been
insufficiently stanped. |f that had been
produced in court, it could have been vali dated
on payrment of the deficiency and penalty

under S.35 of the I'ndian Stanp Act, 1899.

But the Government has failed to produce the
sane. The copy of the award which was sent

to the respondents is said to have been seized
by the police along with other papers and is

not now avail able. Wen the third copy was
received in court, the respondents paid the
requi site stanmp duty under S.35 of the Stanp

Act and had it validated. Now the contention

of the appellant is that the instrunent actually
before the court is, what it purports to be, \023a
certified copy\024, and that under S.35 of the
Stanp Act there can be validation only of the
original, when it is unstamped or insufficiently
stanped, that the docunent in court whichis

a copy cannot be validated and \023acted upon\024
and that in consequence no decree could be
passed thereon. The law is no doubt well -
settled that the copy of an instrument cannot

be validated. That was held in Rajah of Bobbil
v. lnuganti China Sitaramasam Garu, 26 Ind

App 262, where it was observed

\ 023The provisions of this section
(section 35) which allow a docunent
to be admtted in evidence on
payment of penalty, have no
applicati on when the origina
docunent, which was unstanped or
was i nsufficiently stanped, has not
been produced; and, accordingly,
secondary evidence of its contents
cannot be given. To hold otherw se
woul d be to add to the Act a provision
which it does not contain. Paynent
of penalty will not render secondary
evi dence adm ssible, for under the
stanp | aw penalty is leviable only on
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an unstanped or insufficiently

st anped docunment actually produced

in Court and that | aw does not

provide for the levy of any penalty on
| ost docunent s\ 024

\ 005 \ 005. \ 005\ 024

This Court had an occasi on again to consider the scope and
ambit of Sections 33(1), 35 and 36 of the Act and Section 63 of
the I ndian Evidence Act in Jupudi Kesava Rao V.

Pul avart hi Venkata Subbarao and others AIR 1971 SC

1070 and held that :-

\02313. The first linb of Section 35 clearly shuts
out from evidence any instrunent chargeabl e
with duty unless it is duly stanped. The
second linb of it which relates to acting upon
the instrument will obviously shut out any
secondary evidence of such instrunent, for

al l owi ng such evidence to be l'et in when the
original admttedly chargeable with duty was
not stanped or insufficiently stanped, would
be tantanount to the docunment being acted

upon by the person having by | aw or authority
to receive evidence. Proviso (a) is only
appl i cabl e when the original instrument is
actually before the Court of |awand the
deficiency in stanp with penaltyis paid by the
party seeking to rely upon the docunent.
Clearly secondary evidence either by way of
oral evidence of the contents of the unstanped
docunent or the copy of it covered by Section
63 of the Indian Evidence Act would not fulfi
the requirenments of the proviso which enjoins
upon the authority to receive nothing in

evi dence except the instrunment itself. Section
35 is not concerned with any copy of an
instrument and a party can only be allowed to
rely on a document which is an instrunent for
the purpose of Section 35. ‘Instrunment\022 is
defined in Section 2(14) as including every
docunent by which any right or liability is, or
purports to be created, transferred, linted,
ext ended, extinguished or recorded. There is
no scope for inclusion of a copy of a docunent
as an instrunent for the purpose of the Stanp
Act .

14. If Section 35 only deals with origina

i nstruments and not copies Section 36 cannot

be so interpreted as to all ow secondary

evi dence of an instrument to have its benefit.
The words \023an instrument\024 in Section 36 nust
have the same neaning as that in Section 35.

The legislature only relented fromthe strict
provi sions of Section 35 in cases where the
original instrunent was admitted in evidence

wi t hout objection at the initial stage of a suit
or proceeding. |In other words, although the
objection is based on the insufficiency of the
stamp affixed to the docunent, a party who

has a right to object to the reception of it mnust
do so when the docunment is first tendered.
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Once the tine for raising objection to the

adm ssion of the docunentary evidence is

passed, no objection based on the sane

ground can be raised at a |later stage. But this
in no way extends the applicability of Sec.36 to
secondary evi dence adduced or sought to be
adduced in proof of the contents of a

docunent which is unstanped or

insufficiently stanped.\024

8. It is clear fromthe decisions of this Court and a
pl ai n reading of Sections 33, 35 and 2(14) of the Act that an

i nstrunment which is not duly stanped can be i npounded and

when the required fee and penalty has been paid for such
instrument it can be taken-in evidence under Section 35 of the
Stanp Act. Sections 33 or 35 are not concerned with any copy
of the instrument and party can only be allowed to rely on the
docunent which is an instrunent within the neani ng of

Section 2(14). There is no scope for the inclusion of the copy
of the docunent for the purposes of the Indian Stanp Act.

Law i s now no doubt well settled that copy of the instrunent
cannot be validated by inmpounding and this cannot be

admtted as secondary evidence under the |Indian Stanp Act,

1899.

9. The |earned counsel for the appellant subnmitted
that the H gh Court was guided by the decisions rendered by
this Court while deciding the question involved in the case
whet her origi nal docunent was unstanped or not properly

stanped and not in regard to a docunent which was al t hough
stanped but was inproperly stanped. As per the learned
counsel, the case in hand shall be governed by Section 37 of
the Act and not by Section 33 read with Section 35 of the Act.
The | earned counsel further urged that the H gh Court has
conmitted an error in overlooking Section 48-B inserted by

I ndi an Stanmp (Madhya Pradesh Amendnent) Act, 1990 (No. 24

of 1990], which received assent of the President and was
published in the Madhya Pradesh Gazette (Extraordi nary)

dated 27.11.1990, applicable in the State of Madhya Pradesh
whereby the Collector is authorized even to inpound copy of

the instrument.

10. Section 33 refers to the power of the authority to
i mpound the instrunent not duly stanped, and by virtue of
Section 35 any docurment which is not duly stanped shall not

be admitted in evidence.

11. Section 37 of the Act reads as under
\ 02337. Admi ssi on of inproperly stanped
instruments.- The State CGovernnent may make

rul es providing that, where an instrunent bears a
stanp of sufficient amount but of inproper
description, it may, on paynment of the duty with

whi ch the same is chargeable be certified to be duly
stanped, and any instrument so certified shall then
be deemed to have been duly stanped as fromthe

date of its execution. 1023

Under this provision, the State Governnment is authorized to
make rul es providing therein to inmpound any instrunent

whi ch bears a stamp of sufficient amount but of i nproper
description and on paynent of chargeable duty to certify it to
be duly stanped and to treat such docunent as duly stanped

as on the date of its execution.

12. In the State of Madhya Pradesh, Rule 19 of the
Madhya Pradesh Stanp Rul es, 1942 permts paynent of duty
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on the instrunment which carries stanp of proper anmpbunt but
of inproper description. The said Rule reads as under

\ 023When an instrunent bears a stanp of proper

amount but of inproper description, the Collector

may, on payment of the duty with which the

instrument is chargeable, certify by endorsenent

that it is duly stanped:

Provided that if application is made within three
nont hs of the execution of the instrument, and
Collector is satisfied that the inproper description
of stanmp was used solely on account of the difficulty
of inconveni ence of procuring one of the proper
description, he may remt the further paynent of

duty prescribed in this rule.\024

13. Section 37 of the Act would be attracted where
al t hough the instrument bears a stanp of sufficient anopunt

but such stanp is of inproper description, as in the present
case where the proper stanp duty of Re.1l/- under the Act has
not been paid but a notarized stanp of Rs.4/- was affixed on
the docunent. The sufficient amount of the stanp duty has
been paid but the duty pai d by neans of affixture of notarized
stanp is of inproper description. By virtue of Rule 19 of the
Madhya Pradesh Stanp Rul es, 1942, the Collector of Stanp is
aut horized to receive the proper stanp duty on an instrunent
whi ch bears a stanp of proper anount but of inproper
description, and on paynent of the adequate duty chargeabl e
under the Act he would certify by endorsenent on the
instrument that the instrunentis duly stanped. Under the
proviso to the Rule, the Collector may pardon the further
paynment of duty prescribed in this Rul e provided the person
hol ding the original instrument noves the Collector within
three nmonths of the execution of the instrument for
certification by endorsenent and the Collector is satisfied that
the stanp of inproper description was used solely on the
account of the difficulty or inconvenience of the hol der of the
instrument to procure the adequate stanp duty required to be
paid on the instrunent. But the power under Section 37 and
Rul e 19, even after fram ng the rules by the State CGovernnent,
could only be exercised for a document which is an instrunent
as described under Section 2(14). By various authorities of
this Court, an instrunent is held to be an original instrunment
and does not include a copy thereof. Therefore, Section 37
and Rule 19 would not be applicable where a copy of the
docunent is sought to be produced for inmpounding or for

admi ssion as evidence in a case.

14. Section 48-B is a provision applicable in the State of
Madhya Pradesh which was inserted by Indian Stanp (M P
Amendnent) Act, 1990 (No. 24 of 1990] in Chapter |V under
headi ng \ 023l nstrunent not duly stanped\024 of the Act. This
Section reads as under

\02348-B. Oiginal instrunent to be produced

before the Collector in case of deficiency. \026

Where the deficiency of stanp duty is noticed from

a copy of any instrunent, the Collector may by

order require the production of original instrunent

froma person in possession or in custody of the

original instrunent for the purpose of satisfying

hi nself as to the adequacy of anount of duty paid

thereon. If the original instrunment is not produced

before himw thin the period specified in the order

it shall be presumed that the original docunent is

not duly stanmped and the Collector may proceed in

the manner provided in this Chapter:
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Provi ded that no action under this section
shal |l be taken after a period of five years fromthe
date of execution of such instrunent.\024

15. On a plain reading of Section 48-B, we do not find
that the subm ssion of the | earned counsel for the appellant

that by virtue of this provision the Collector has been

aut horized to i npound even copy of the instrument, is

correct. Under this Section where the deficiency of stanp

duty is noticed fromthe copy of any instrunent, the Collector
may call for the original docunment for inspection, and on
failure to produce the original instrunment coul d presune that
proper stanp duty was not paid on the original instrunent

and, thus, recover the sane fromthe person concerned.

Section 48-B does not relate to the instrunent, i.e., the
original document to be presented before any person who is

aut horized to receive the docunent in evidence to be

i npounded on inadequacy of stanp duty found. The Section

uses the phraseology \023where the deficiency of stanp duty is
noti ced froma copy of any instrument\024. Therefore, when the
deficiency of stanp duty froma copy of the instrument is
noticed by the Collector, the Collector is authorised to act
under this Section.  On deficiency of stanp duty being noticed
fromthe copy of the instrument, the Collector would order
production of original instrument froma person in possession

or in custody of the original instrunent. Production is
required by the Collector for the purpose of satisfying hinself
whet her adequate stanp duty had been paid on the origina

i nstrument or not. In-the notice given to person in possession
or in custody of original instrument, the Collector shall provide
for time within which the original document is required to be
produced before him |If, in spite of 'the notice, the original is
not produced before the Collector, the Collector would draw a
presunption that original document is not duly stamped and
thereafter may proceed in the manner provided in Chapter [|V.

By virtue of proviso, the step for recovery of adequate stanp
duty on the original instrument on.insufficiency of the stanp
duty paid being noticed fromthe copy of the instrunent, can
only be taken within five years fromthe date of execution of
such instrunent. The words \023the Coll ector may proceed in the
manner provided in this Chapter\024 has reference to Section 48
of the Act. Under this Section, all duties, penalties and other
suns required to be paid under Chapter |V, which includes

stanp duty, would be recovered by the Collector by distress

and sal e of the novable property of the person who has been

call ed upon to pay the adequate stanp duty or he can

i mpl enent the nmethod of recovery of arrears of |and revenue

for the dues of stanp duty. By virtue of proviso to Section
48-B, the Collector\022s power to adjudi cate upon the adequacy of
stanp duty on the original instrument on the basis of copy of
the instrument is restricted to the period of five years fromthe
dat e of execution of the original instrument. This Section only
aut horizes the Collector to recover the adequate stanmp duty

whi ch has been avoided at the tinme of execution of the origina
instrument. This Section does not authorize the Collector to

i mpound the copy of the instrunent.

16. For the reasons stated above, the appeal fails and
i s dismssed.

17. There shall be no order as to costs.
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