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In this batch of Wit Petitions before us the
Constitutional validity of various provisions of the
Prevention of Terrorism Act, 2002 (hereinafter
POTA) is in challenge.

The Petitioners’ contended before us that
since the provisions of POTA, -in pith and
substance, fall under the Entry 1 (Public Order) of
List Il Parlianment |acks |egislative conpetence. To
aut henticate this contention, the decision in
Rehman Shagoo & others V. State of Jammu
Kashmr, 1960 (1) SCR 680, is relied upon.
According to them the nmenace of terrorismis
covered by the Entry "Public Oder" and to explain
the nmeani ng thereof, our attention.is invited to
deci sions in Ronesh Thaper V. State of
Madras, 1950 SCR 594, Dr. Ram Manohar
Lohia V. State of Bihar, 1966 (1) SCR 709, and
Madhu Li maye V. SDM Monghyr, (1970) 3 SCC
746. The Petitioners thus submitted that terrorist
activity is confined only to State(s) and therefore
State(s) only have the conpetence to enact a
| egi sl ati on.

The | earned Attorney Ceneral refuting this
contention submitted that acts of terrorism which
are ai med at weakeni ng the sovereignty and
integrity of the country cannot be equated with
nmere breaches of |aw and order and di sturbances

of public order or public safety. He argued that the
concept of "sovereignty and integrity of India” is
di stinct and separate fromthe concepts of "public
order" or "security of State" which fall under List
Il enabling States to enact legislation relating to
public order or safety affecting or relating to a
particul ar State. Therefore, the |egislative
conpetence of a State to enact laws for its
security cannot denude Parlianent of its

conpetence under List | to enact laws to

saf eguard national security and sovereignty of

I ndia by preventing and puni shing acts of

terrorism Learned Attorney Ceneral distinguished
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the decision in Rehman Shagoo and subnitted

that the legislation dealt with therein is
fundanentally and qualitatively different from

POTA. He al so argued before us that Rehnan

Shagoo cannot mitigate the binding ratio and

unani nous concl usi on reached by this Court on

the point of |egislative conpetence in Kartar

Singh V. State of Punjab, 1994 (3) SCC 569 =

1994 (2) SCR 375, that Parliament can enact such

I aw.

In deciding the point of |egislative

conpetence, it is necessary to understand the

cont extual backdrop that [ed to the enactnent of
POTA, which ainms to conbat terrorism Terrorism

has becone the nost worrying feature of the
contenmporary life. Though violent behavior is not
new, the present day 'terrorism inits ful

i ncarnation has obtained a different character and
poses extraordi nary chall enges to the civilized
wor |l d. The basic edifices of -a nodern State, |ike -
denocracy, state security, rule of law, sovereignty
and integrity, basic human rights etc are under

the attack of terrorism Though the phenonenon

of terrorismis conplex, a 'terrorist act’ is easily
identifiable when it does occur. The core neaning

of the termis clear even if its exact frontiers are
not. That is why the anti-terrorist statutes - the
earlier Terrorismand Disruptive Activities
(Prevention) Act, 1987 (TADA) and now POTA do

not define "terrorism but only “terrorist acts.’ (See
: Hitendra Vi shnu Thakur V. State of

Maharashtra, (1994) 4 SCC 602).

Paul W/ ki nson, an authority on terrorism

rel ated works, culled out five najor characteristics
of terrorism They are:

1. It is premeditated and ainms-to create a climate
of extreme fear or terror.

2. It is directed at a wi der audience or target than
the inmrediate victins of violence.

3. It inherently involves attacks on random and
synmbolic targets, including civilians.

4. The acts of violence commtted are seen by the
society in which they occur as extra-nornal, in

literal sense that they breach the social norns,

thus causing a sense of outrage; and

5. Terrorismis used to influence political behavior
in sone way - for exanple to force opponents into
concedi ng sone or all of the perpetrators

denmands, to provoke an over-reaction, to serve as

a catalysis for nore general conflict, or to
publicize a political cause

In all acts of terrorism it is mainly the
psychol ogi cal el ement that distinguishes it from
other political offences, which are invariably
acconpani ed with viol ence and disorder. Fear is

i nduced not nerely by nmaking civilians the direct
target of violence but also by exposing themto a
sense of insecurity. It is in this context that this
Court held in Mhd. Igbal M Shaikh V. State

of Maharashtra, (1998) 4 SCC 494, that:

"...it is not possible to give a precise definition
of terrorismor to |lay down what constitutes
terrorism But... it may be possible to describe

it as a use of violence when its nost inportant
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result is not nerely the physical and nenta
danage of the victimbut the prol onged
psychol ogi cal effect it produces or has the
potential of producing on the society as a
whole. ... if the object of the activity is to
di sturb harnmony of the society or to terrorize
peopl e and the society, with a viewto disturb
even tenpo, tranquility of the society, and a
sense of fear and insecurity is created in the
m nds of a section of society at large, then it
will, undoubtedly be held to be terrorist act..."

Qur country has been the victimof an

undecl ared war by the epicenters of terrorismwth

the aid of well-knit and resourceful terrorist

organi zations engaged in terrorist activities in

different States such as Jamu & Kashmr, North-

East States, Delhi, West Bengal, Mharashtra

Guj arat, Tam l'nadu, “Andhra Pradesh. The | earned

Attorney General placed naterial to point out that

the year 2002 witnessed 4038 terrorist related

violent incidents in J& in which 1008 civilians and

453 security personnel” were killed. The nunber of

terrorist killed in 2002 was 1707 out of which 508

were foreigners. In the year 2001 there were as

nmany as 28 suicide attacks while there were over

10 suicide attacks in 2002 in which innocent

persons and a | arge nunber of women and

children were killed. The mjor terrorist incidents

in the recent past includes attack on I|ndian

Parliament on 13th December 2001, attack on

Jammu & Kashmir Assenbly on 1st COctober, 2001,

attack on Akshardham tenpl e on 24th Septenber

2002, attack on US Information Center at Kol katta

on 22nd January 2002, Srinagar CRPF Canp attack

on 22nd Novenber 2002, |ED bl ast near Jawahar

Tunnel on 23rd Novenber 2002, attack on

Raghunat h Mandir on 24th Novenber. 2002, bus

bonb bl ast at CGhat kopar in Munbai on 2nd

Decenber 2002, attack on villagers in Nadimarg in

Pul wama District in Jammu Kashmir on the night

of 23rd-24th March 2003 etc. There were attacks

in Red Fort and on several GCovernment

Installations, security forces’ canps and in public

pl aces. Gujarat w tnessed gruesone carnage of

i nnocent peopl e by unl eashi ng unprecedent ed

orgy of terror. People in Bihar, Andhra Pradesh,

and Maharashtra etc have al so experienced the

terror trauna. The latest addition to this long |ist

of terror is the recent twin blast at Mnbai that

cl ai med about 50 lives. It is not necessary to swell

this opinion by narrating all the sad epi sodes of

terrorist activities that the country has w tnessed.
Al these terrorist strikes have certain

common features. It could be very broadly

grouped into three.

1. Attack on the institution of denocracy,

which is the very basis of our country. (By

attacking Parlianment, Legislative Assenbly etc).

And the attack on econom c system by targeting

economni ¢ nerve centers.

2. Attack on synbols of national pride and

on security / strategic installations. (eg. Red Fort,

Mlitary installations and canps, Radio stations

etc.)
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3. Attack on civilians to generate terror
and fear psychosis anbng the general popul ace.
The attack at worshipping places to injure
sentinments and to whi p conmunal passions. These
are designed to position the peopl e against the
government by creating a feeling of insecurity.

Terrorist acts are nmeant to destabilize the

nati on by challenging its sovereignty and integrity,
to raze the constitutional principles that we hold
dear, to create a psyche of fear and anarchi sm
among common people, to tear apart the secul ar
fabric, to overthrow denocratically el ected
government, to pronote prejudice and bigotry, to
denoralize the security forces, to thwart the
econom ¢ progress and development and so on

Thi s cannot be equated with a usual |aw and order
problemwithin a State. On the other hand, it is
inter-state, inter-national or cross-border in
character. Fight against the overt and covert acts
of terrorismis not a regular crimnal justice
endeavor. Rather it is defence of our nation and
its citizens. It is achallenge to the whole nation
and invisible force of |ndianness that binds this
great nation together. Therefore, terrorismis a
new chal | enge for | aw enforcenment. By indul gi ng
interrorist activities organized groups or

i ndi vidual s, trained, inspired and supported by
fundanental i sts and anti-Indi an el ements were
trying to destabilize the country. This new breed
of nenace was hitherto unheard of. Terrorismis
definitely a crimnal act, but it is nmuch nore than
nere crimnality. Today, the governnment is

charged with the duty of protecting the unity,
integrity, secularismand sovereignty of India from
terrorists, both from outside and within borders.
To face terrorismwe need new approaches,

techni ques, weapons, expertise and of course new

| aws. In the above said circunstances Parliament
felt that a new anti-terrorismlaw i's necessary for
a better future. This parlianentary resolve is
epitom zed i n POTA

The terrorist threat that we are facing is now

on an unprecedented gl obal scale. Terrorism has
beconme a global threat with gl obal effects. It has
becone a challenge to the whol e comunity of
civilized nations. Terrorist activities in one country
may take on a transnational character, carrying

out attacks across one border, receiving funding
fromprivate parties or a governnent across
another, and procuring arns fromnultiple

sources. Terrorismin a single country can readily
become a threat to regional peace and security
owing to its spillover effects. It is therefore
difficult in the present context to draw sharp

di stinctions between donestic and internationa
terrorism Many happenings in the recent past
caused the international conmmnity to focus on

the issue of terrorismwith renewed intensity. The
Security Council unani nously passed resol utions
1368 (2001) and 1373 (2001); the Cenera

Assenbl y adopted resolution 56/1 by consensus,

and convened a special session. Al these

resol utions and declarations inter alia call upon
Menber States to take necessary steps to ’'prevent
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and suppress terrorist acts’ and also to ’prevent
and suppress the financing of terrorist acts.’” India
is a party to all these resolves. Anti-terrorism
activities in the global level are mainly carried out
through bilateral and multilateral cooperation
among nations. It has thus become our
i nternational obligation also to pass necessary
laws to fight terrorism
The attenpts by the State to prevent
terrori smshoul d be based on well-established
| egal principles. The 'Report of the Policy Wrking
Group of the United Nations and Terrorism urged
the gl obal community to concentrate on a triple
strategy to fight against terrorism They are:

a). Dissuade disaffected groups from
enbracing terrorism

b). Deny groups or individuals the nmeans to
carry out acts of terrorism and

c). Sustain broad-based internationa
cooperati'onin the struggle against terrorism
Therefore, the anti-terrorismlaws should be
capabl e of dissuading individuals or groups from
resorting to terrorism denying the opportunities
for the comm ssion of acts of terrorismby creating
i nhospi tabl e environnents for terrorismand al so
| eadi ng the struggl e against terrorism Anti -
terrorismlaw is not only a penal statue but also
focuses on pre-enptive rather than defensive
State action. At the sane tine in the |ight of
gl obal terrorist threats, collective global action is
necessary. Lord Wholf CJ in A X and Y, and
another V. Secretary of the State for the
Hone Department (Neutral Citation Nunber
[2002] EWCA Civ. 1502) has pointed out that
"...\Were international terrorists are operating
globally and conmitting acts designed to terrorize
the population in one country, that can have
i mplications which threaten the Iife of another
This is why a collective approach to terrorismis
i mportant."
Parliament has passed POTA by taking al
these aspects into account. The terrorismis not
confined to the borders of the country. Cr oss-
border terrorismis also threatening the country.
To meet such a situation, a |law can be enacted
only by Parliament and not by a State Legislature.
Piloting the Prevention of TerrorismBill in the joint
session of Parlianent on March 26, 2002 Hon’' bl e
Home M nister said:

"...The Governnent of India has been

convinced for the last four years that we have
been here and | am sure even the earlier
CGovernments held that terrorismand nore
particul arly, State-sponsored cross border
terrorismis a kind of war. It is not just a |law
and order problem This is the first factor,
whi ch has been responsible for Governnent
thinking in ternms of an extraordinary |law |like
POTO

.So, first of all, the question that |I would |ike
to pose to all of you and which we have posed
to the nation is: "Is it just in Jamu and

Kashm r an aggravated | aw and order situation
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that we are facing or is it really when we say it
a proxy war, do we really believe that it is a
proxy war?’...But when you have terrorist
organi zati ons being trained, financed by a
State and it becones State-sponsored
terrorismand all of themare enabled to
infiltrate into our country, it becones a
chal l enge of a qualitatively different nature..."
(Enphasi s suppl i ed)

>Fromthis it could be gathered that

Parliament has explored the possibility of

enpl oying the existing laws to tackle terrorism
and arrived at the conclusion that the existing

| aws are not capable. It is also clear to Parlianent
that terrorismis not a usual |aw and order

pr obl em

The protection and pronotion of human

rights under the rule of law is essential in the
prevention of terrorism Here cones the role of

| aw and Court’s responsibility. If human rights are
violated in the process of conbating terrorism it
will be self-defeating. Terrorismoften thrives
where human rights are violated, which adds to

the need to strengthen action to conbat violations
of human rights. The lack of hope for justice

provi des breedi ng grounds for terrorism
Terrorismitself should al so be understood as an
assault on basic rights. In all cases, the fight
agai nst terrorismmnust be respectful to the hunman
rights. Qur Constitution laid down clear Iimtations
on the State actions within the context of the fight
against terrorism To maintain this delicate

bal ance by protecting 'core’ Human Rights is the
responsibility of Court in a matter |ike this.
Constitutional soundness of POTA needs to be

j udged by keeping these aspects.in mnd

Now, we will revert to the issue of |egislative
conpetence. Relying on Rehman Shagoo

Petitioners argued that Parlianment [acks

conpetence since the "terrorism in pith and
substance covered under the Entry 1 (Public

Order) of List Il. Conclusion of this contention
depends upon the true neaning of the Entry -
"Public Oder’.

A constitution Bench of this Court in Rehnman
Shagoo exani ned the constitutionality of the
Enenmy Agents (Ordinance), No. VIIl of S. 2005
promul gated by H s H ghness the Maharaja under
Section 5 of Jammu Kashmir Constitution Act, S.
1996. For a proper understanding of the ratio in
Rehman Shagoo, it is necessary to understand the
background i n which the inmpugned O di nance was
promul gated. (See : Prem Nath Kaul V. The
State of Jammu & Kashmir, 1959 Supp. (2)
SCR 270, to understand t he background that
prevailed in the then Kashnir). Because any
interpretation divorced fromthe context and
purpose will lead to bad conclusions. It is a well-
est abl i shed canon of interpretation that the
nmeani ng of a word shoul d be understood and
applied in accordance with the context of tineg,
soci al and conditional needs. Rehman Shagoo
was concerned with the interpretation of
I nstrunment of Accession and the power of
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Maharaja to i ssue the inpugned O dinance

therein. The same was pronul gated to protect the
state of Kashmir fromexternal raiders and to
puni sh them and those who assist them The
situation that prevailed during the latter half of
1940s is fundanmentally different formtoday. The

ci rcunst ances of independence, partition, state
re-organi zation, and the peculiar situation
prevailing in the then Kashnmir etc. need to be
taken into account. It is only in that context this
Court said in Rehman Shagoo that the inpugned

Or di nance:

" ...ln pith and substance deals with public
order and criminal |aw procedure; the nere

fact that there is anindirect inpact on armned
forces ins. 3 of the Ordinance will not make it
in pith and substance a | aw covered by item

(1) under 'the head "Defence’ in the Schedule."

Ther ef ore, Rehnman Shagoo i s

di stingui shabl e and cannot be used as an authority
to chall enge the conpetence of Parlianent to pass
POTA. The problens /that prevailed in India

i medi ately after independence cannot be

conpared with the nmenace of terrorismthat we

are facing in the twenty first century. As we have
al ready di scussed above, the present day problem

of terrorismis affecting the security and
sovereignty of the nation. It -is not State specific
but trans-national. Only Parlianent can nake a

| egislation to neet its challenge. Mreover, the
entry 'Public Order’ in the State List only
enmpowers the States to enact a legislation relating
to public order or security in so far as it affects or
relates to a particular State. How so ever wide a
neaning is assigned to the Entry ' Public Order’

the present day problem of terrorismcannot be
brought under the sanme by any stretch of

i magi nati on. Thus, Ronesh Thaper, Dr. Ram

Manohar Lohia and Madhu Limaye (all cited

earlier) cannot be resorted to read 'terrorism into
"Public Oder’. Since the Entry Public Oder or any
other Entries in List Il do not cover the situation
dealt with in POTA, the |egislative conpetence of
Parl i ament cannot be chal | enged.

Earlier a Constitution Bench of this Court,

while dealing with the very same argunent, held

in Kartar Singh’'s case (supra) as foll ows:

"Having regard to the linmitation placed by
Article 245 (1) on the legislative power of the
Legi slature of the State in the matter of

enact ment of | aws having application within

the territorial limts of the State only, the
ambit of the field of legislation with respect to
"public order’ under Entry 1 in the State List
has to be confined to disorders of |esser

gravity having an inmpact wi thin the boundaries

of the State. Activities of a nore serious nature
which threaten the security and integrity of the
country as a whole would not be within the
legislative field assigned to the States under
Entry 1 of the State List but would fall within
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the anbit of Entry 1 of the Union List relating
to defence of India and in any event under the
resi duary power conferred on Parlianment under
Article 248 read with Entry 97 of the Union

Li st.

The terrorism the Act (TADA) contenpl ates,
cannot be classified as mere disturbances of
"public order’ disturbing the "even tenpo of the
life of community of any specified locality - in
the words of Hidayathulla, CJ in Arun Ghosh v.
State of West Bengal (1970) 1 SCC 98 but it is
much nore, rather a grave energent situation
created either by external forces particularly at
the frontiers of this country or by anti-

nati onals throwi ng a challenge to the very

exi stence and sovereignty of the country in its
denmocratic polity.

In our view, the inpugned |egislation does not
fall under Entry 1 of List-1l, nanely, Public
Order. No other Entry in List 11 has been

i nvoked. The inmpugned Act, therefore, falls
within the |egislative conpetence of Parlianment
in viewof Article 248 read with Entry 97 of List
| and it is not necessary to consider whether it
falls under any of the entries in List |- or List
[11. W are, however, of the opinion that the

i mpugned Act could fall within the anbit of
Entry 1 of List I, nanely, 'Defence of India"."
[pp. 633, 634, 635]

Wiile this is the view of the majority of
Judges in Kartar Singh's case (supra), K
Ramaswany, J. held that Parliament does possess
power under Article 248 and Entry 97 of List | of
the Seventh Schedul e and could al so come within

the anbit of Entry 1 of List III. Sahai,J. held
that the legislation could be upheld under Entry 1
of List Ill. Thus, all the Judges are of the

unani nous opi nion that Parlianment had legislative
conpet ence though for different reasons.

Considering all the above said aspects, the
chal | enge advanced by Petitioners of want of
| egi sl ative conpetence of Parlianent to enact
POTA is not tenable.

Anot her issue that the Petitioner has raised

at the threshold is the all eged m suse of TADA and
the large nunber of acquittals of the accused
charged under TADA. Here we would like to point
out that this Court cannot go into and exam ne the
"need’ of POTA. It is a matter of policy. Once

| egislation is passed the Governnment has an
obligation to exercise all available options to
prevent terrorismw thin the bounds of the
Constitution. Mreover, we would |ike to point out
that this Court has repeatedly held that nere
possibility of abuse cannot be counted as a ground
for denying the vesting of powers or for declaring
a statute unconstitutional. (See: State of

Raj asthan V. Union of India, (1978) 1 SCR 1,
Col l ector of Customs V. Nathella Sanpat hu

Chetty, AIR 1962 SC 316, Keshavananda
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Bharati V. State of Kerala, 1973 (4) SCC 225;
Maf atl al I ndustries V. Union of India, (1997) 5
SCC 536 etc).

Meani ng of the word ’abets’ in the context of
POTA:

Pertaining to the validity of individua

sections, petitioners prinmarily contended that
Section 3(3) of POTA provides that whoever

"abets’ a terrorist act or any preparatory act to a
terrorist act shall be punishable and this provision
fails to address the requirenent of 'nens rea

el ement. They added that this provision has been

i ncorporated in POTA inspite of the contrary
observation of this Court in Kartar Singh

wherein it was held that the word 'abets’ need to
have the requisites of intention or know edge.
Consequently, they want us to strike down Section
3(3) as the sane is prone to msuse

In Kartar Singh, this Court was concerned

with the expression "abet" ~as defined under
Section 2(1)(a) of TADA and hence considered the
effect of different provisions of the TADA to
ascertain true neani ng thereof. As the neaning
of the word "abet" as defined thereinis vague and
in precise, actual know edge or reason to believe
on the part of the person to be brought within the
definition should be brought into that provision

i nstead of reading down that provision. That kind
of exercise is not necessary in POTA

Under POTA the word "abets" is not defined

at all. Section 2(1)(i) of POTA says "words and
expressions used but not defined inthis Act and
defined in the Code shall have the neaning
respectively assigned to themin the Code."
According to Section 2(1)(a) of POTA "Code"

nmeans ' Code of Criminal Procedure, 1973 (2 of
1974) .’ \Wereas, Section 2(y) C.P.C refers to

I ndi an Penal Code for neaning of the word "abets’.
Therefore, the definition of 'abets’ as appears in
the IPCwill apply in a case under POTA. |n order
to bring a person abetting the conm ssion of an

of fence, under the provisions of IPCit is necessary
to prove that such person has been connected

with those steps of the transactions that are
crimnal. "Mens rea’ elenment is sine qua non for
of fences under | PC. Learned Attorney Cenera

does not dispute this position. Therefore, the
argunent advanced pertaining to the validity of
Section 3(3) citing the reason of the absence of
nmens rea el ement stands rejected.

Section 4:

Section 4 provides for punishing a person

who is in ’unauthorised possession’ of arms or

ot her weapons. The petitioners argued that

since the know edge el enment is absent the

provision is bad in law. A simlar issue was raised
before a Constitution Bench of this Court in

Sanjay Dutt V. State (I1), (1994) 5 SCC 410.

Here this Court in Para 19 observed that:
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Even t hough the word ' possession’ is not
preceded by any adjective |ike "knowi ngly', yet
it is conmon ground that in the context the
word ’ possession’ nust mean possession with

the requisite mental elenent, that is, conscious
possessi on and not nere custody w thout the
awar eness of the nature of such possession
There is a nental elenment in the concept of
possessi on. Accordingly, the ingredient of
'possession’ in Section 5 of the TADA Act

means consci ous possession. This is how the

i ngredi ent of possessionin simlar context of
statutory offence inporting strict liability on
account of mere possession of an unauthorised
subst ance has been understood."

The finding of this Court squarely to the
effect that there exists a nental element in the
word possession itself answers the Petitioners
argunent. The | earned Attorney General also
mai ntai ns the stand that Section 4 presupposes
consci ous possessi on. Anot her aspect pointed out
by the petitioners/is about the ’'unauthorized
possessi on of arnms and argued that unauthorized
possessi on coul d even happen; for exanmple, by
non-renewal of license etc. In the Iight of Sanjay
Dutt’s case (supra) this Section presupposes
know edge of terrorist act for possession. There is
no question of innocent persons getting puni shed.
Therefore, we hold that there is no infirmty in
Section 4.

Sections 6, 7, 8, 10, 11, 15, 16 and 17:

Contentions have been raised in regard to
provisions relating to seizure, attachment and
forfeiture of proceeds of terrorism

Provisions relating to seizure, attachment
and forfeiture have to be read together. Section
2(c) of POTA sets out the neaning of ’'proceeds of
terrorism and reads as foll ows:

" 'proceeds of terrorism shall mean al

ki nds of properties which have been
derived or obtained from comm ssion of

any terrorist act or have been acquired
through funds traceable to a terrorist act,
and shall include cash irrespective of
person in whose nane such proceeds are
standi ng or in whose possession they are
found. ™

Expl anation to Section 3 gives the neaning
of "a terrorist act’ in the context of sub-section (1)
of Section 3 so as to include the act of raising
funds intended for the purpose of terrorism
Section 6 debars a person from hol ding or
possessi ng any proceeds of terrorismand al so
makes it clear that it is liable to be forfeited.
Section 7 authorises an investigating officer, not
bel ow t he rank of Superintendent of Police with
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the prior approval in witing of the Director
General of Police of the State, to seize such
property or attach the sanme and serve a copy of
such an order on the person concerned, if he has
reason to believe that any property in relation to
whi ch an investigation is being conducted
represents proceeds of terrorism Section 8
provides for forfeiture of the proceeds of terrorism
by a court irrespective of the fact whether or not
the person from whose possession it is seized or
attached is prosecuted in a Special Court for an
of fence under POTA. Section 9 provides for issue
of show cause notice before forfeiture of proceeds
of terrorismand an order for forfeiture cannot be
made if such person establishes that he is a bona
fide transferee of such proceeds for value w thout
knowi ng that they represent proceeds of

terrorism  Under Section 10, an appeal lies

agai nst an order nade under Section 8 of POTA
Sub-secti'on(2) thereof states that where an order
nmade under _Section 8 is nodified or annulled by
the H gh Court, the person agai nst whom an order
of forfeiture has been made under Section 8 is
acquitted, such property shall be returned to him
and in either case/if it is not possible for any
reason to return the forfeited property, adequate
conpensation should be paid to him which will be
equi valent to the price and interest fromthe date
of seizure of the property. Al though the
petitioners have challenged the various provisions
of POTA relating to seizure, forfeiture and
attachment of the property, ultimately they did
not pursue with that argument and submtted that
the various facets of challenge to the aforesaid
provi sions can only be exam ned in the context of
an actual fact situation and for the present they
wanted an interpretation of the expressions used
in Section 10(2) to apply even to a case of
forfeiture of the proceeds of terrorism against a
person who is prosecuted under POTA. . Even that
aspect can only be consi dered when an act ual
situation arises and not in the abstract.
Therefore, we need not examne in detail these
provi si ons except to notice the background in

whi ch these provisions have been enacted.

The order of forfeiture, by reason of Section

11, has been nade i ndependent of inposition of

ot her puni shnents to which a person may be

liable. Under Section 12, Designated Authority

has been permitted to investigate the clains nmade
by a third party. These provisions have to be seen
as agai nst Section 16, which provides for
forfeiture of property of any person prosecuted

and ultimately convicted. Here only on conviction
forfeiture of property can take place. In this
connection, it is relevant to take note of the
provi sions of Sections 15, 16 and 17. Section 15
renders certain transfers to be null and void in
cases where after the issue of an order under
Section 7 or notice under Section 9 any property

is transferred by any node what soever, such
transfer shall for the purpose of the Act be ignored
and if such property is subsequently forfeited, the
transfer of such property shall be deemed to be
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nul | and void. Section 16 enables a special court
trying a person for an offence under the Act to
pass an order that all or any of the properties,
novabl e or inmovabl e or both belonging to him
during the period of such trial, be attached, if not
al ready attached under the Act. On conviction of
such person, the special court may, by an order
decl are that any property, novable or immovable

or both belonging to the accused and specified in
the order, shall stand forfeited to the Centra
Covernment or the State CGovernnent, as the case
may be. Section 17 provides that in cases where
any share of a conpany shall stand forfeited

then, the conpany shall, on receipt of the order of
t he special court, notwthstandi ng anything

contai ned in the Conpani es Act, 1956 or the
articles of association of the conpany, forthwith
regi ster the Central Government or the State
Governnment, as the case may be, as the

transferee of such shares.

Fundi ng and financing play a vital role in
fostering and promoting terrorismand it is only
with such funds terrorists are able to recruit
persons for their activities and make paynents to
themand their famly to obtain arns and

amunition for furthering terrorist activities and
to sustain the campaign of terrorism - Therefore
sei zure, forfeiture and attachnent of properties
are essential in order to contain terrorismand is
not unrelated to the sane. Indeed, it is relevant
to notice a resolution passed by the United

Nati ons Security Council [Resolution No.1373

dat ed 28.9.2001] which enphasi zed the need to

curb terrorist activities by freezing and forfeiture
of funds and financial assets employed to further
terrorist activities. It will also be interesting to
notice the United Nations International Convention
for the Suppression of the Financing of Terrorism
but at the sane tine it is not necessary to gointo
those details in the present context. The schene
of the provisions indicate that the principles of
natural justice are duly observed and they do not
confer any arbitrary power and forfeiture can only
be made by an order of the court against which an
appeal is also provided to the H gh Court and the
rights of bona fide transferee are not affected.
Therefore, for the present, it is not necessary to
pronounce the constitutional validity of these
provi si ons and we proceed on the basis that they
are valid.

Nunber of changes have been nade in the
provi si ons which existed in TADA and whi ch exi st
i n POTA. The rel evant discussion in the chall enge
to Section 8 of TADA by najority in Kartar Singh
is contained in paras 149-157 and para 452 by
Justice Sahai who has concurred with the
majority. The validity of Section 8 of TADA was
upheld, only if it was applied in the manner
indicated in Para 156 of the judgnent which is as
under : -

"The di scretionary power given to the
Desi gnhated Court under Section 8(1) and (2)
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is to be exercised under strict contingencies,
nanely, that (1) there must be an order of
forfeiture and that order nust be in witing;
(2) the property either novable or imovable
or both must belong to the accused convi cted
of any offence of TADA Act or rule thereunder
(3) the property should be specified in the
order; (4) even though attachnent can be
made under Section 8(2) during the trial of the
case, the forfeiture can be ordered only in
case of conviction and not otherw se."

However, ultinately, they do not press these
contentions to be considered.in these proceedi ngs
by stating that the various facets as set above can
really be seen in actual fact situation and for the
present, they call upon the Court to clarify that
the expression "nodified" or “"annulled" used in
Section 10(2) shall apply even in a case of
forfeiture of the proceeds of terrorismagainst a
person who i s not prosecuted under POTA

It is not necessary to interpret these
expressions and as/and when an appropriate case
arises, appropriate interpretation can be given on
the said expressions. There is a scheme for
forfeiture of the proceeds of terrorismfoll owed by
a show cause notice to be issuedand thereafter
on a decision being nade, an appeal lies thereto
and the order of forfeiture, by itself, wll not
prevent the court frominflicting any other
puni shmrent for which the person may be |iable
under the Act. The effect of nodification and
annul mrent of an order made by court under
Section 8 of the Act is set out in sub-section (2) of
Section 10. Therefore, as rightly submtted on
behal f of the petitioners, these aspects can
appropriately be dealt with depending upon the
fact situation arising in a given case.  Therefore,
it is not necessary to express any opinion on these
aspects of the matter.

Section 14:

The constitutional validity of Section 14 is
chal | enged by advancing the argunment that it

gi ves unbridled powers to the investigating officer
to conpel any person to furnish information if the
i nvestigating officer has reason to believe that
such information will be useful or relevant to the
purpose of the Act. It is pointed out that the
provision is w thout any checks and is amenable to
m suse by the investigating officers. It is also
argued that it does not exclude | awers or
journalists who are bound by their professiona
ethics to keep the information rendered by their
clients as privileged communi cati on. Therefore,

the Petitioners subnmitted that Section 14 is
violative of Articles 14, 19, 20(3) and 21 of the
Constitution. Learned Attorney General maintained
that the Act does not confer any arbitrary or

ungui ded powers; that such power is restricted to
furnish information in one’s possession in relation
to terrorist offence 'on points or matters where
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the investigating officer has reason to believe (not
suspect) that such information would be useful for
or relevant to the purposes of the Act’; that this
provision is essential for the detection and
prosecution of terrorist offences; and that the
underlying rationale of the obligation to furnish
information is the salutary duty of every citizen

Section 39 of the Code of Criminal Procedure,
1973 casts a duty upon every person to furnish
i nformati on regarding offences. Criminal justice
system cannot function w thout the cooperation of
people. Rather it is the duty of every body to
assist the State in detection of the crime and
bringing crimnal to justice. Wthhol ding such
i nformati on cannot be traced to right to privacy,
which itself is not an absolute right (See : Sharda
V. Dharnpal, 2003 (4) SCC 493). Right to
privacy is subservient to that of security of State.
Hi ghl i ghting the necessity of people’'s assistance in
detection of crime this Court observed in State of
Guj arat V. Anirudhsing, 1997 (6) SCC 514,
t hat :

"...It is the salutary duty of every wi tness who
has the know edge of the conm ssion of the
crinme, to assist the State in giving evidence..."

Section 14 confers power to the investigating

officer to ask for furnishing-information that wll be
useful for or relevant to the purpose of the Act.
Further nore such information could be asked

only after obtaining a witten approval from an

of ficer not bel ow the rank of a Superintendent of
Police. Such power to the investigating officers is
qui et necessary in the detection of terrorist
activities or terrorist.

It is settled position of |aw that a journalist or
| awyer does not have a sacrosanct right to
wi t hhol d i nformati on regardi ng crine under the
gui se of professional ethics. A lawer cannot claim
a right over professional conmunication beyond
what is pernmitted under Section 126 of the
Evi dence Act. There is also no law that permits a
newspaper or journalist to wthhold rel evant
i nformati on from Courts though they have been
gi ven such power by virtue of Section 15(2) of the
Press Council Act, 1978 as agai nst Press Counci l
(See also : Pandit MS. M Sharma V. Shri Sr
Kri shan Sinha, 1959 Supp (1) SCR 806, and
Sewakram Sobhani V. R K Karanjia, 1981 (3)
SCC 208, which quoted Arnold V. King Enperor
1913-14 (41) 1A 149, with approval and al so
B.S.C V. Granada Tel evision, 1981 (1) Al ER
417 (HL) and Branzburg V. Hayes, 1972 (408)
US 665). OF course the investigating officers wll
be circunspect and cautious in requiring themto
di scl ose information. In the process of obtaining
information, if any right of citizen is violated,
not hing prevents himfromresorting to other |ega
remedi es.

In as nmuch as the main purpose of Sectionl4
of POTAis only to allow the investigating officers
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to procure certain information that is necessary to
proceed with the further investigation we find
there is no nerit in the argunent of the
petitioners and we uphold the validity of Section
14.

Sections 18 & 19:

Sections 18 and 19 deals with the notification
and de-notification of terrorist organizations.
Petitioners subnmitted that under Section 18(1) of
POTA a schedul e has been provided giving the
nanes of terrorist organization wthout any
| egi sl ative declaration; that there is nothing
provided in the Act for declaring organizations as
terrorist organization; that this provision is
therefore, unconstitutional as it takes away the
fundanment al rights of an organization under
Articles 14, 19(1)(a) and 19(1)(c) of the
Constitution; that under Section 18(2) of the Act,
the Central Governnent has been given
unchecked and arbitrary powers to 'add or
"renmove’ or 'amend’ the Schedule pertaining to
terrorist organizations; that under the Unl awfu
Activities (Prevention) Act, 1967 an organization
coul d have been decl ared unlawful only after the
Central Government has sufficient material to
form an opinion and such decl aration has to be
made by a Notification wherein grounds have to
be specified for naking such declaration: that
therefore such arbitrary poweris violative of
Articles 14, 19 and 21 of the Constitution.
Pertaining to Section 19 the main allegation is that
it excessively del egates power to Centra
Covernment in the appoi ntnent of nenbersto
the Review Conmittee and they also pointed out
that the inadequate representation of judicia
nmenbers will affect the decision-maki ng and
consequently it may affect the fair judicia
scrutiny; that therefore Section 19 is not
constitutionally valid.

The Learned Attorney Ceneral contended that
there is no requirenent of natural justice which
nmandat es that before a statutory declaration is
made in respect of an organi zation which is |isted
in the schedule a prior opportunity of hearing or
representati on should be given to the affected
organi zation or its nenbers: that the rule of aud
alterampartemis not absolute and is subject to
nodi fication; that in |light of post-decisiona
hearing renedy provi ded under Section 19 and
since the aggrieved persons coul d approach the
Review Committee there is nothing illegal in the
Section; that furthernmore the constitutiona
remedy under Articles 226 and 227 is al so
avai | abl e; that therefore, having regard to the
nature of the legislation and the magnitude and
preval ence of the evil of terrorismcannot be said
to i mpose unreasonable restrictions on the
Fundanental Rights under Article 19(1)(c) of the
Constitution.

The right of citizens to form association or
union that is guaranteed by Article 19(1)(c) of the
Constitution is subject to the restriction provided
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under Article 19(4) of the Constitution. Under
Article 19(4) of the Constitution the State can

i npose reasonable restrictions, inter alia, in the
i nterest of sovereignty and integrity of the
country. POTA is enacted to protect sovereignty
and integrity of India fromthe nmenace of
terrorism Inposing restriction under Article 19(4)
of the Constitution also includes declaring an
organi zation as a terrorist organization as

provi ded under POTA. Hence Section 18 is not
unconstituti onal

It is contended that before making the
notification whereby an organi zation is declared as
a terrorist organization there is no provision for
pre-deci sional hearing. But this cannot be

consi dered as a violation of audi alteram partem
principle, which'itself is not absolute. Because in
the pecul iar background of terrorismit may be
necessary for the Central Governnent to declare
an organization as terrorist organi zation even

wi t hout hearing that organization. At the sane
time under Section 19 -of POTA the aggrieved
persons can approach the Central Governnent

itself for reviewing its decision. If they are not
satisfied by the decision of the Central
CGovernment they can subsequently approach

Revi ew Committee and they are also free to
exercise their Constitutional remedies. The post-
deci si onal remedy provi ded under POTA satisfies
the audi alterampartemrequirenment in the

matter of declaring an organization as a terrorist
organi zation. (See: Mbhinder Singh G1l V. Chief
El ecti on Comm ssioner, 1978 (1) SCC 405;

Swadeshi Cotton MIls V. Union of India, 1981

(1) SCC 664; A ga Tellis V. Bombay Municipa

Cor poration, 1985 (3) SCC 545; Union of India

V. Tulsiram Patel, 1985 (3) SCC 398).

Therefore, the absence of pre-decisional hearing
cannot be treated as a ground for declaring
Section 18 as invalid.

It is urged that Section 18 or 19 is invalid
based on the inadequacy of judicial nenbers, in
the Review Conmmttee. As per Section 60,

Chai rperson of the Review Committee will be.a
person who is or has been a Judge of Hi gh Court.
The nere presence of non-judicial menbers by
itself cannot be treated as a ground to invalidate
Section 19. (See: Kartar Singh’ case (supra) at
page 683, para 265 of SCC).

As regards the reasonabl eness of the
restriction provided under Section 18, it has to be
noted that the factum of declaration of an
organi zation as a terrorist organization depends
upon the "belief’ of Central Governnent. The
reasonabl eness of the Central Governnent’s
action has to be justified based on naterial facts
upon which it formed the opinion. Mreover the
Central CGovernnment is bound by the order of the
Revi ew Commi ttee. Considering the nature of
| egi sl ati on and magni tude or presence of
terrorism it cannot be said that Section 18 of
POTA i nposes unreasonable restrictions on
fundanmental right guaranteed under Article
19(1)(c) of the Constitution. W uphold the
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validity of Sections 18 and 19.
Sections 20, 21 & 22:

Petitioners assailed Sections 20, 21 and 22
mai nly on the ground that no requirenent of nens
rea for offences is provided in these Sections and
the same is liable to msuse therefore it has to be
decl ared unconstitutional. The Learned Attorney
General argued that Section 21 and its various
sub-sections are penal provisions and should be
strictly construed both in their interpretation and
application; that on a true interpretation of the Act
having regard to the well settled principles of
interpretation Section 21 woul d not cover any
expression or activity which does not have the
el enent or consequence of furthering or
encouraging terrorist activity or facilitating its
conmi ssion; that support per se or nere
expression of synpathy or arrangenent of a
nmeeting which-is not intended or designed and
whi ch does not have the effect to further the
activities of any terrorist organization or the
comm ssion of terrorist acts are not wthin the
m schi ef of Section 21-and hence is valid.

Here the only point to be considered is
whet her these Sections exclude nmens rea el enent
for constituting of fences or not. At the outset it
has to be noted that Sections 20, 21 and 22 of
POTA is simlar to that of Sections 11, 12 and 15
of the Terrorism Act, 2000 of United Kingdom
Such provisions are found to be quite necessary
all over the world in anti-terrorismefforts.
Sections 20, 21 and 22 are penal-in nature that
demand strict construction. These provisions are a
departure fromthe ordinary | aw since the said | aw
was found to be inadequate and not sufficiently
effective to deal with the threat of terrorism
Moreover, the crime referred to herein under
POTA is aggravated in nature. Hence specia
provi sions are contenplated to conbat the new
threat of terrorism Support either verbal or
nonetary, with a viewto nurture terrorism and
terrorist activities is causing new chal |l enges.
Therefore Parliament finds that such support to
terrorist organizations or terrorist activities need
to be made punishable. Viewing the legislationin
its totality it cannot be said that these provisions
are obnoxi ous.

But the Petitioners apprehension regarding
the absence of mens rea in these Sections and the
possibility of consequent m suse needs our
elucidation. It is the cardinal principle of crimna
jurisprudence that nens rea el enent is necessary
to constitute a crine. It is the general rule that a
penal statute presupposes nens rea elenment. It
will be excluded only if the legislature expressly
postul ate otherwise. It is in this context that this
Court said in Kartar Singh's case (supra) (at
page 645 para 115 of SCC) that:

"Unl ess a statue either expressly or by
necessary inplication rules out '"nens rea’ in
case of this kind, the element of mens rea
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nmust be read into the provision of the statute.™

Mens rea by necessary inplication could be
excluded froma statue only where it is absolutely
clear that the inplenentation of the object of the
St atue woul d ot herwi se be defeated. Here we
need to find out whether there are sufficient
grounds for inferring that Parlianent intended to
exclude the general rule regarding nmens rea
el ement. (See: State of Maharashtra V. MH
George, AIR 1965 SC 722, Nathulal V. State of
MP, AIR 1966 SC 43, Inder Sain V. State of
Punj ab, (1973) 2 SCC 372, for the genera
principles concerning the exclusion or inclusion of
nmens rea elenent vis-‘-vis-a given statute). The
prom nent nethod of understanding the |egislative
intention, in a mtter of this nature, is to see
whet her the substantive provisions of the Act
requires mens rea el ement as-a constituent
i ngredi ent _foran of fence. O fence under Section
3(1) of POTA will be constituted only if it is done
with an -"intent’. If Parliament stipulates that the
"terrorist act’ itself has to be commtted with the
crimnal intention, can it be said that a person who
"profess’ (as under Section 20) or 'invites support’
or 'arranges, nmnages, or assist in arranging or
managi ng a neeting’ or 'addresses a neeting’ (as
under Section 21) has conmitted the offence if he
does not have an intention or design to further the
activities of any terrorist organization or the
comm ssion of terrorist acts? W are clear that it
is not. Therefore, it is obvious that the offence
under Section 20 or 21 or 22 needs positive
i nference that a person has acted with intent of
furthering or encouraging terrorist activity or
facilitating its comm ssion. In other words, these
Sections are linted only to those activities that
have the intent of encouraging or furthering or
promoting or facilitating the comm ssion of
terrorist activities. If these Sections are
understood in this way, there cannot be any
m suse. Wth this clarification we uphold the
constitutional validity of Sections 20, 21 and 22.

Section 27:

Under Section 27, a police officer
investigating a case can seek a direction through
the Court of Chief Judicial Magistrate or the Court
of a Chief Metropolitan Magi strate for obtaining
sanpl es of handwiting, finger prints, foot-prints,
phot ographs, bl ood, saliva, senmen, hair, voice of
any accused person reasonably suspected to be
i nvol ved in the conm ssion of an of fence under
the Act. The Court can al so draw adverse
inference if an accused refuses to do so.

Petitioners argued that this Section falls fou
of Articles 14, 20(3) and 21 of the Constitution for
the reason: that no power has been left with the
Court to decide whether the request for sanples
froma suspect person sought for by investigating
office is reasonable or not; that no power has
been given to the Court to refuse the request of
the investigating officer; that it is not obligatory
for the Court to record any reason while allow ng
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the request; and that the Section is a gross

violation of Article 20(3) because it anounts to

conpel a person to give evidence agai nst hinself.

Relying mainly on State of Bonmbay V. Kath

Kal u Oghad, 1962 (3) SCR 10, |earned Attorney

General submitted that the argument pertaining to

the violation of Article 20(3) is not sustainable.
We do not think, as feared by the Petitioner

that this Section fixes a blanket responsibility

upon the Court to grant permi ssion inmrediately

upon the receipt of a request. Upon a close

readi ng of the Section it will become clear that

upon a 'request’ by an investigating police officer

it shall only "be lawful’ for the Court to grant

perm ssion. Nowhere it is stated that the Court wll

have to positively grant permssion upon a

request. It is very well - within the anmbit of Court’s

di scretion. If the request is based on w ong

prem se, the Court is free to refuse the request.

Thi s discretionary power granted to the Court

presupposes that the Court-will have 'to record its

reasoning for allow ng or refusing a request.

Pertaining to the argunment that the Section per se

violates Article 20(3), it has to be noted that a

bench consisting of 11judges in Kathi Kalu

(ghad’ s case (supra) 'have | ooked into a simlar

situation and it is ruled therein (at pages 30 -32)

that:

"...The giving of finger inpression or of

speci men signature or of handwiting, strictly

speaking, is not 'to be-a witness’'...when an

accused person is called upon by the Court or

any other authority holding an investigation to

give his finger inpression or signature or any

speci men of his handwiting, he is not giving

any testinony to the nature of a persona

testinony. The giving of a personal testinony

nust depend upon his volition. He can make

any kind of statenment or may refuse to nake

any statenent. But his finger inpressions or

his handwiting, in spite of efforts at concealing

the true nature of it by dissimulation cannot

change their intrinsic character. Thus the

giving of finger inpression or of specinen

witing or of signatures by an accused person,

though it may amount to furnishing evidence in

the larger sense, is not included within the

expression 'to be a witness’' ...

.. They are only naterials for conparison in
order to lend assurance to the Court that its
i nference based on ot her pieces of evidence is
reliable...”
(Enphasi s Suppl i ed)

This being the position in | aw, the argunent
of the Petitioners pertaining to the violation of
Article 20(3) is not sustainable. It is neaningful to
| ook into Section 91 of Cr. PC that enmpowers a
crimnal court as also a police officer to order any
person to produce a docunent or other thing in
hi s possession for the purpose of any inquiry or
trial. (See: Shyamial Mhanlal V. State of
Qujarat, AIR 1961 SC 1808, in this regard).

Moreover, this Section is only a step in aid for
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further investigation and the sanples so obtai ned
can never be considered as concl usive proof for
convi ction. Consequently we uphold the
constitutional validity of Section 27.

Section 30:

Section 30 contains provision for the
protection of witness. It gives powers to the
Special Court to hold proceedings in canmera and
to taking nmeasures for keeping the identity of
Wi t ness secret.

Petitioners chall enged the constitutiona
validity of this Section by leveling the argunent;
that the right to cross-exanine is an inportant
part of fair trial and principles of natural justice
whi ch i s guaranteed under Article 21; that even
during emergency fundanmental rights under
Article 20 and 21 cannot be taken away; that
Section 30 isin violation of the dictumin Kartar
Singh’ s case (supra) because it does not contain
the provision of disclosure of nanes and identities
of the witness before comencenent of trial; that
fair trial includes the right for the defence to
ascertain the true i'dentity of an accuser; that
therefore the sane has'to be decl ared
unconstitutional. Learned Attorney CGenera
submi tted that such provisions or exercise of such
powers are enacted to protect the life and liberty
of a person who is able and willing to give
evi dence in prosecution of grave crim nal offences;
that the Section is not only in the interest of
wi tness whose life is in danger but also in the
interest of community which lies in ensuring that
hei nous offences like terrorist acts are effectively
prosecut ed and puni shed; that if the witnesses are
not given immunity they would not cone forward
to give evidence and there would be no effective
prosecution of terrorist offences and the entire
obj ect of the Act would be frustrated; that cross-
exam nation is not a universal or indispensable
requi renment of natural justice and fair trial; that
under conpelling circunstances it can be
di spensed with natural justice and fair trial can be
evol ved; that the Section requires the Court to be
satisfied that the life of witness is in danger and
the reasons for keeping the identity of the witness
secret are required to be recorded in witing; that,
therefore, it is reasonable to hold that the Section
is necessary for the operation of the Act.

Section 30 of POTA is simlar to Section 16 of
TADA, the constitutional validity of which was
upheld by this Court in Kartar Singh's case
(supra) (see pages 683 - 689 of SCC). In order to
decide the constitutional validity of Section 30 we
don't think it is necessary to go into the |arger
debat e, which | earned Counsel for both sides have
argued, that whether right to cross-exanmine is
central to fair trial or not. Because right to cross-
exam nation per se is not taken away by Section
30. This Section only confers discretion to the
concerned Court to keep the identity of witness
secret if the life of such witness is in danger. W
cannot shy away fromthe unpl easant reality that
often witnesses do not cone forward to depose
bef ore Court even in serious cases. This
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precari ous situation creates challenges to our
crimnal justice administration in general and
terrorismrelated cases in particular. Wtnesses do
not volunteer to give evidence nmainly due to the
fear of their life. Utimtely, the non-conviction
affects the larger interest of conmunity, which lies
in ensuring that the executors of heinous of fences
like terrorist acts are effectively prosecuted and
puni shed. Legislature drafted Section 30 by taking
all these factors into account. In our view a fair
bal ance between the rights and interest of

wi t ness, rights of accused and | arger public

i nterest has been nmintained under Section 30. It

is also ained to assist the State in justice

adnmi ni stration and encourage others to do the

same under the given circunstances. Anonynity

of witness is not general rule wunder Section 30.
Identity will be w thheld only in exceptiona

ci rcunst ance when the Special Court is satisfied
that the life of witness is in jeopardy. Earlier this
Court has endorsed simlar procedure. (See:

@ur bachan Singh V. State of Bonbay, 1952

SCR 737, Hira Nath Mshra V. Principal

Raj endra Medi cal Col'l ege, 1973 (1) SCC 805,

A. K Roy V. Union /of India, 1982 (1) SCC 271).
Wil e deciding the validity of Section 16 of TADA,
this Court quoted all these cases w th approval.
(See al so the subsequent decision in Janaat-e-

Islami Hind V. Union of India, 1995 (1) SCC

428.

The need for the existence and exercise of
power to grant protection to a witness and
preserve his or her anonymity in a-crimnal tria

has been universally recogni sed. Pr ovi si ons of
such nature have been enacted to protect the life
and liberty of the person who is able and willing to

gi ve evidence in support of the prosecution in
grave crimnal cases. A provision of this nature
shoul d not be | ooked at nerely fromthe angl e of
protection of the witness whose life may be in
danger if his or her identity is disclosed but also in
the interest of the community to ensure that

hei nous offences like terrorist acts are effectively
prosecuted and punished. It is a notorious fact
that a witness who gives evidence which is

unf avourable to an accused in a trial for terrorist
of fence woul d expose hinself to severe reprisals
which could result in death or severe bodily injury
or that of his famly nenbers. |f such wi tnesses
are not given appropriate protection, they would
not come forward to give evidence and there

woul d be no effective prosecution of terrorist

of fences and the entire object of the enactnent

may possi bly be frustrated. Under conpel ling
circunstances this can be di spensed with by

evol ving such ot her mechani sm which conplies

with natural justice and thus ensures a fair trial

The observations nade in this regard by this
Court in the decisions to which we have adverted
to earlier have been noticed by this Court in
Kartar Singh's case (supra) and has upheld the
validity of a simlar provision subject, of course, to
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certain conditions which formpart of Section 30
now. The present position is that Section 30(2)
requires the court to be satisfied that the life of a
witness is in danger to invoke a provision of this
nature. Furthernore, reasons for keeping the
identity and address of a witness secret are
required to be recorded in witing and such
reasons shoul d be wei ghty. In order to safeguard
the right of an accused to a fair trial and basic
requi renents of the due process a nechani sm can

be evol ved whereby the special court is obligated
to satisfy itself about the truthful ness and
reliability of the statement or disposition of the
wi t ness whose identity is sought to be protected.

Qur attention has been drawn to |ega
position in USA Canada, New Zeal and, Australia
and UK as well as the view expressed in the
Eur opean Court of Human Rights in various
deci sions. ~However, it is not necessary to refer
any of them because the |egal position has been
fully set out and explained in Kartar Singh and
provi sion of POTA in Section 30 clause (2) has
been nodel |l ed on the guidelines set out therein
We may further notice that the effort of the court
has been to bal ance the right of the witness as to
his Iife and liberty and the right of conmunity in
effective prosecution of heinous criminal offences
with the right of the accused toa fair trial. This is
done by devising a mechani smor arrangenent to
preserve anonynmity of the witness when there is
an identifiable threat to the |ife or physical safety
of the witness or others whereby the court
satisfies itself about the weight to be attached to
the evidence of the witness. I'n sone jurisdictions
an i ndependent counsel has been appointed for
the purpose to act as amicus curie and after going
through the deposition evidence assist the court in
form ng an opi ni on about the weight of the
evidence in a given case or in appropriate cases to
be cross-exam ned on the basis of the questions
fornmul ated and given to himby either of the
parties. Useful reference nay be made in this
context to the reconmendations of the Law
Comm ssion of New Zeal and.

The necessity to protect the identity of the
witness is not a factor that can be determ ned by
a general principle. It is dependent on severa
factors and circunstances arising in a case and,
therefore, the Act has left the determ nation of
such question to an appropriate case.

Keepi ng secret the identity of w tness,
though in the larger interest of public, is a
devi ation fromthe usual node of trial. In
extraordi nary circunmstances we are bound to take
this path, which is less travelled. Here the Specia
Courts will have to exercise utnpst care and
caution to ensure fair trial. The reason for keeping
identity of the witness has to be well
substantiated. It is not feasible for us to suggest
the procedure that has to be adopted by the
Special Courts for keeping the identity of witness
secret. It shall be appropriate for the concerned
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Courts to take into account all the factua

ci rcunst ances of individual cases and to forge
appropriate nethods to ensure the safety of

i ndi vidual witness. Wth these observations we
uphol d the validity of Section 30.

Section 32:

This Section made it |awful of certain
confessions nade to police officers to be taken
into consideration.

Concerning the validity and procedura
difficulties that could arise during the process of
recordi ng confessions the Petitioners submtted
that there is no need to enpower the police to
record confession sincethe accused has to be
produced before the Mgistrate within forty-ei ght
hours, in that case magistrate hinself could record
the confession; that there is no justification for
extended tinme limt of forty eight hours for
produci ng the person before Magistrate; that it is
not clear-in the Section whether the confession
recorded by the police officer will have the validity
after Magistrate has recorded the fact of torture
and has sent the accused for medica
exam nation; that it is not clear as to whether
both the confession before the police officer as
wel | as confession statenent before the Magistrate
shal | be used in evidence; that the Magistrates
cannot be used for mechanically putting seal of
approval on the confessional statements by the
police; that, therefore, the Section has to be
nullified. Validity of this Section was defended by
the | earned Attorney General by forwarding the
argunents that the provisions relating to the
admi ssibility of confessional statenments, which is
simlar to that of Section 32 in POTA was upheld in
Kartar Singh's case (supra); that (the provisions
of POTA are an inprovenent of TADA by virtue of
enact ment of Section 32(3) to 32(5); that the
general principles of |law regarding the
adm ssibility of a confessional statement is
appl i cabl e under POTA; that the provision which
entails the Magistrate to test and exam ne the
vol untariness of a confession and conpl ai nt of
torture is an additional safeguard and does not in
any manner inject any constitutional infirmty;
that there cannot be perennial distrust of the
police; that Parliament has taken into account al
the relevant factors in its totality and same i s not
unj ust or unreasonabl e.

At the outset it has to be noted that the
Section 15 of TADA that was similar to this Section
was upheld in Kartar Singh’'s case (supra) (pages
664- 683 of SCC). While enacting this Section
Parliament has taken into account of all the
gui del i nes, which were suggested by this Court in
Kartar Singh's case (supra). Miin allegation of
the Petitioners is that there is no need to enpower
the police to record confession since the accused
has to be produced before the Magi strate within
forty-eight hours in which case the Magistrate
hi msel f could record the statenment or confession
In the context of terrorismthe need for nmaking
such a provision so as to enable Police officers to
record the confession was expl ai ned and uphel d
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by this Court in Kartar Singh's case (supra)

(page 680 para 253 of SCC). W need not go into
that question at this stage. If the recording of
confession by police is found to be necessary by
Parliament and if it is in tune with the scheme of

l aw, then an additional safeguard under Section

32 (4) and (5) is a fortiori legal. |In our considered
opi nion the provision that requires produci ng such
a person before the Magistrate is an additiona
safeguard. It gives that person an opportunity to
rethi nk over his confession. Mreover, the

Magi strate’s responsibility to record the statenent
and the enquiry about the torture and provision

for subsequent nedical treatnent nakes the
provision safer. It will deter the police officers
from obtaining a confession froman accused by
subjecting himto torture. It is also worthwhile to
note that an officer who is below the rank of a
Superi nt endent” of Police cannot record the
confession statenent. It is a settled position that
if a confession was forcibly extracted, it is anullity
in law. Non-inclusion of this obvious and settled
principl e does not make the Section invalid. (See
Kartar Singh' s case (supra) page 678, para 248

- 249 of SCC). Utimtely, it is for the concerned
Court to decide the admissibility of the confession
statenment. (See : Kartar Singh's case (supra)

page 683, para 264 of SCC). Judicial wi sdom will
surely prevail over irregularity, if any in the
process of recordi ng confessi onal statenent.
Therefore we are satisfied that the safeguards
provi ded by the Act and under the |aw i s adequate
in the given circunstances and we don’t think it is
necessary to look nore into this matter.
Consequently we uphold the validity of Section 32.

Section 49:

Section 49 mainly deals with procedure for
obtai ning bail for an accused under POTA.

Petitioners’ main grievance about this Section
is that under Section 49(7) a Court coul d grant
bail only if it is satisfied that there are grounds for
beli eving that an accused 'is not guilty of
conmitting such of fence', since such a satisfaction
could be attained only after recording of evidence
there is every chance that the accused will be
granted bail only after mninum one year of
detention; that the proviso to Section 49(7),
whi ch is not there under TADA, nekes it clear that
for one year fromthe date of detention no bai
could be granted; that this Section has not
i ncorporated the principles laid down by this Court
in Sanjay Dutt’s case (supra) (at page 439 para
43-48 of SCC) wherein it is held that if a challan is
not filed after expiry of 180 days or extended
period, the indefeasible right of an accused to be
rel eased on bail is ensured, provided that the
same is exercised before filing of challan; that the
prosecution is curtailing even this right under
POTA. Therefore, the petitioners want us to nake
the Section |less stringent according to the settled
principles of law Learned Attorney Genera
submitted that the provisions regarding bail are
not onerous nor do they inmpose any excessive
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burden or restriction on the right of the accused;
that simlar provisions are found in Section 37 of
the NDPS Act 1985 and in Section 10 of the UP
Dacoity Affected Areas Act; that on a true
construction of Section 49(6) and (7) it is not
correct to conclude that the accused cannot apply
for bail at all for a period of one year; that the
right of the accused to apply for bail during the
peri od of one year is not conpletely taken away;
that the stringent provision of bail under Section
49(7) would apply only for the first one year of
detention and after its expiry the normal bai

provi sions under Cr.P.C. would apply; that there is
no dispute that the principle laid down by this
Court in D.K Basu V. State of Wst Bengal

1997 (1) SCC 416, w1 apply; that in the |ight of
effecti ve safeguards provided in the Act and

ef fective renedies agai nst adverse orders there is
no frailty in-Section 49.

Section 49 of the Act is simlar to that of
Section 20 of TADA, constitutional validity of
whi ch has been upheld by this Court in Kartar
Singh’s case (supra) (pages 691-710 of SCC)
Chal | enge before us islimted to the interpretation
of Section 49(6) and (7). By virtue of Section
49(8), the powers under Section 49 (6) and (7)
pertaining to bail is in addition to and not in
derogation to the powers under the Code or any
other law for the tine being in force on granting of
bail. The offences under POTA are nore conpl ex
than that of ordinary of fences. Usually the overt
and covert acts of terrorismare executed in a
chillingly efficient manner as a result of high
conspiracy, which is invariably I'inked with anti-
nati onal elenments both inside and outside the
country. So an expanded period of ‘detention is
required to conplete the investigation. Such a
conparatively long period for solving the case is
quite justifiable. Therefore, the investigating
agenci es may need the custody of accused for a
| onger period. Consequently, Section 49 (6) and
(7) are not unreasonable. In spite of this, bai
coul d be obtained for an accused booked under
POTA if the 'court is satisfied that there are
grounds for believing that he is not guilty of
conmitting such of fence’ after hearing the Public
Prosecutor. It is the general |law that before
granting the bail the conduct of accused seeking
bail has to be taken into account and evaluated in
the background of nature of crinme said to have
comm tted by him That eval uation shall be based
on the possibility of his Iikelihood of either
tanmpering with the evidence or commtting the
of fence again or creating threat to the society.
Since the satisfaction of the Court under Section
49(7) has to be arrived based on the particul ar
facts and after considering the abovenentioned
aspects, we don not think the unreasonabl eness
attributed to Section 49(7) is fair. (See: Kartar
Singh’s case (supra) page 707, para 349-352 of
SCC) .

Proviso to Section 49(7) reads as under:
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"Provided that after the expiry of a period of
one year fromthe date of detention of the
accused for an offence under this Act, the
provi si ons of sub-section (6) of this Section
shal | apply."

It is contended that this proviso to Section
49(7) of POTA is read by sone of the courts as a
restriction on exercise of power for grant of bai
under Section 49(6) of POTA and such power
could be exercised only after the expiry of the
peri od of one year fromthe date of detention of
the accused for offences under POTA. |f the
intention of the legislature is that an application
for bail cannot be nmade prior to expiry of one year
after detention for offences under POTA it would
have been clearly spelt out in that nmanner in
Section 49(6) itself. ~Sections 49(6) and 49(7) of
POTA have to be read together and the conbi ned
readi ng of these two sections is to the effect that
Public Prosecutor has to be given an opportunity
of being heard before releasing the accused on
bail and if he opposes the application, the court

will have to be satisfied that there are grounds for
believing that he i's not guilty of having conmtted
such offence. It is by way of exception to Section

49(7) that proviso is added which nmeans that

after the expiry of one year after the detention of
the accused for offences under POTA; the accused
can be rel eased on bail after hearing the Public
Prosecut or under ordinary [ aww thout applying

the rigour of Section 49(7) of POTA. It also
neans that the accused can approach the court

for bail subject to conditions of Section 49(7) of
POTA within a period of one year after the
detention for offences under POTA

Proviso to Section 49(7) provides that the

condi tion enunerated in sub-section (6) will apply
after the expiry of one-year. There appears to be
an accidental onission or mstake of not including

the word "not’ after the word 'shall’ and before the
word 'apply’. Unless such a word is included, the
provision will lead to an absurdity or becone

nmeani ngl ess. Even ot herwi se, read appropriately,

the meaning of the proviso to Section 49(7) is that
an accused can resort to ordinary bail procedure
under the Code after that period of one year. At
the sane tine, proviso does not prevent such an
accused to approach the Court for bail in
accordance with the provisions of POTA under
Section 49(6) and (7) thereof. This interpretation
is not disputed by the | earned Attorney General
Taki ng into account of the conplexities of the
terrorismrelated of fences and intention of
Parlianment in enacting a special law for its
prevention, we do not think that the additiona
conditions regarding bail under POTA are
unr easonabl e. We uphold the validity of Section
49,

There is no challenge to any other provisions
of the Act.

In the result, these petitions stand di snissed
subj ect, however, to the clarifications that we
have set out above on the interpretation of the
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provi sions of the enactnent while dealing with the
constitutionality thereof.

WP.(Crl.) 129/2002

A case was registered against the petitioner
under Section 13(1)(a) of the Unlawful Activities
Prevention Act, 1967, Section 21(2) and (3) of the
Prevention of Terrorism Act, 2002 (POTA) read
with Sections 109 and 120B of the Indian Penal
Code on 4.7.2002. Wen the petitioner returned
to Chennai from Chicago on 11.7.2002, he was
arrested at the Chennai Airport and was produced
before a Judicial Mgistrate, Madurai on
12.7.2002. He had been remanded. He has been
detained in jail since then pursuant to the renand
order of the Judicial Mgistrate, Madurai. A
notification was issued constituting Special Court,
Chennai- at Poonanullee for trial of the offences
under POTA. The petitioner was produced before
the Special Court on 7.8.2002 and he has been
continued to be remanded to jail fromtinme to
time. On 9.10.2002, his remand has been
ext ended beyond the period of 90 days.

In this case, though several questions have
been rai sed, two questions have been specifically
urged, nanely :

(1) Whet her Section 21(1) and (3) of the
Prevention of Terrorism Act, 2002 are

of fending Article 19(1)(a) and 19(1)(c) of the
Constitution of India and therefore
unconstitutional ?

(2) Does the nmere expression of synpathy for
Tamils in Sri Lanka for whomthe Liberation

of Tigers of Tami| Eel am has becone the

sol e-representati ve recogni sed by the

I nternational Conmmunity ampunt to support

to a terrorist organisation under (the
Prevention of Terrorism Act, 2002 thereby
enpower the State to curtail the persona
liberty?

We have upheld the constitutional validity of
Section 21 of POTA in the decision pronounced by
us in Wit Petition (C) No. 389 of 2002 above and,
therefore, the first question does not survive for
consi der ati on.

So far as the second question is concerned,
we have heard Shri F.S. Nariman and Shri Anil B
Di van, |earned senior counsel appearing for the
petitioner, apart from Shri Rajinder Sachhar and
Shri B.S. Malik, the |earned senior counse
appearing for the petitioner in connected matters,
on the interpretation of Section 21 of POTA. Shr
P. P. Rao, appearing for the State of Tani| Nadu
has nade el aborate subni ssions and adverted to
various affidavits filed by the Union of India.
However, it is not necessary for us to exam ne any
of these aspects in these proceedings. W have
careful ly consi dered the argunments advanced by
the | earned counsel and that of the |earned
Attorney General for India on this aspect of the
matter. We think, the proper course that has to
be adopted in a case of this nature where a
crimnal case has already been | odged and the
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sanme i s pending consideration before the Specia
Court, it would not be appropriate for us to
express our views on the question of facts arising
inthis case. W are sure that the Special Court
will decide the matter in the Iight of decision
pronounced by us in Wit Petition (C) No. 389 of
2002 above.

The writ petition is disposed of with aforesaid
observati ons.

WP.(Crl.) 28/2003

The petitioner in this wit petition seeks for
declaration that Section 21(2) and the proviso to
Section 49(6) and 49(7) of POTA are illegal and
ultra vires the Constitution of India.

I nasmuch as we have upheld the
constitutional validity of Section 21(2) and proviso
to Section 49(6) and 49(7) of POTA in the
j udgrment pronounced by us in Wit Petition (C
No. 389 of 2002 above, this wit petition is
di sm ssed

WP.(Crl.) 48/2003

In this wit petition, apart from chall enging
the constitutional validity of Sections 1(4), 3 to 9,
14, 18 to 24, 26, 27, 29 to 33, 36 to 53 which has
been uphel d by us in'the judgnment pronounced by
us in Wit Petition (C) No. 389 of 2002 above, the
constitutional validity of Entry 21 of the Schedule
to POTA is al so chal |l enged.

On that aspect no specific argunments have
been addressed by any of the parties. This natter
wi Il have to be heard separately and hence, this
wit petition is de-linked fromother matters.




