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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
AT NAGPUR
Cl VI L APPELLATE JURI SDI CTI ON
REFERENCE | N
LETTERS PATENT APPEAL NO. 87 OF 2006
| N
VWRIT PETI TION NO. 5546 OF 2004

Sai ndranat h s/ o Jagannat h

Jawanj al ,

aged about 36 years,

Qccupation: presently NI,

R'o At Post Mregaon, Tahsil: Lakhni,

Di strict- Bhandara. ... Appel l ant.

V/s.

1. Pratibha Shi kshan Sanst ha,
At Post Tanheri, Tahsil: Lakhni,
D strict- Bhandara.
Through its President.

2. The Presiding Oficer
(Addi tional ), School
Tri bunal , Chandrapur. ... Respondents.
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Advocate Ms.Uwala Patil wth Ms. A D. Mohagaonkar,
Anil S..Mardi kar and A Z. Ji bhkate for the appellant.

M .S. A Gordey for respondent No. 1.

M . R B. Pendhar kar, Senior Advocate as

an cus curi e.

CORAM : V. C. DAGA, A. P. LAVANDE

AND A. B. CHAUDHARI , JJ.
DATE OF RESERVI NG JUDGMVENT: 18.12.2006
DATE OF PRONOUNCI NG : 10. 4. 2007.

JUDGMVENT : (Per V.C. DAGA, J.)

This Reference has been nmade on account of
conflict of views expressed by the Division Benches of
this Court regarding the powers of the School Tribunal
constituted under the provisions of t he Maharashtra
Enpl oyees of Private Schools (Conditions of Service)
Regul ati on Act, 1977 (hereinafter referred to as Act / MNEPS
ACT for short).

Conflict of Views :
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In Wit Petition filed by the Children's

Education Uplift Society against Shri Narayan H.
Sukhaja bearing WP.No.463 of 1983, deci ded on
12.8.1987 (unreported), the Division Bench has taken
the view, that it is open for the School Managenent to

evidence before the School Tribunal to prove

m sconduct of the enployee, in the foll ow ng words:

5. However, the Tribunal has erred
In setting aside the order of termnation
of t he services and granting

reinstatenent only on that ground. Once
the Tribunal canme to the conclusion that

the constitution of the commttee was

| nproper, the correct course was either

to order a fresh inquiry wth the
constitution of a new conmttee, or to
hold the inquiry itself into the nerits

of the charges. It appears that the
Tribunal is not aware of its powers under

the Act. Sections 10 and 11 of the Act

read together give anple power to the
Tribunal as are vested in the appeal

Court wunder the Cvil Procedure Code,

1908. The Tribunal could therefore, have
remanded the matter for a fresh inquiry
or disposed of the matter by recording
the evidence itself. The failure on the
part of the Tribunal to do so has

resulted in an avoi dable delay of about

four years and has undoubtedly resulted
I nconveni ence to both the parties...
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Another Division Bench in GQur umahar aj Shi kshan
Prasarak Mndal and anot her V. Jal i ndar Mahadeo
Kedar and ot hers, reported in 2006 (2) WMh.L.J. 748
hel d that the Managenent has no right to | ead evi dence/
additional evidence in the proceedi ngs filed under
section 9 of the Act, before the School Tribunal, to
prove the m sconduct of the enployee where either no
enquiry or defective enquiry is held. The said
conclusion has been arrived at on the grounds,
nanely; (i) Inquiry under the Act and the Rules is not
akin to donestic inquiry; (ii) The powers of the
Tri bunal cannot be equated with the powers of the
Tribunal under the Industrial D sputes Act; (iii)
Permtting the Managenent to |ead evidence before the
Tri bunal would amount to truncating the powers under
section 11(2) of the Act; (iv) The School
Tri bunal exercises appellate powers and, therefore,
there is no question of |eading evidence before it; (v)
The Enquiry Commttee is neutral and the inquiry
conducted by the Commttee cannot be equated with the
donmestic inquiry and; (vi)The report of the Enquiry
Commttee is binding on the nanagenent. It may be
stated here itself that the attention of the |[|earned
Di vision Bench was not invited to the earlier decision

af orenmenti oned touchi ng the questi on.

Factual Score :
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3. The appellant was a permanent teacher worKking
I n Shukracharya Vidyal aya, Mregaon run by respondent
no. 1. On 15.12.1998 there was a gathering of the
students in the School. During the night the appell ant
after knocking the door of the house, where one of the
students; who was a nenber of the Schedul ed Caste was
staying with her married sister, forced entry in the
house and commtted rape on her. The appel | ant
succeeded in rescuing hinself although he was chased by
sone students. On the sanme night report was | odged
agai nst the appellant under Section 376 of the I|ndian
Penal Code and thereafter in the course of
I nvestigation several statenents were recorded which
di scl osed the involvenent of the appellant in the
of fence of rape on his students. Several parents of the
girl students from the village made representation to
the school authorities to take imediate action and
threatened agitation against the Mnagenent if no
action was taken. The incident was w dely published.
The managenent took cogni zance of this fact and cane to
the conclusion that it was inpossible to conduct a
regul ar departnental enquiry against the appellant and,
therefore, the managenent decided to termnate the
services of the appellant and accordingly term nated
the services of the appellant wth effect from
11.1.1999.
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4. The appellant preferred appeal under Section 9
of the Act before the Additional School Tribunal,
Chandrapur challenging his termnation primarily on the
ground that no inquiry contenplated by the Maharashtra
Enpl oyees Private Schools (Conditions) Rules, 1981
(hereinafter referred to as '"the Rules')was held and,
therefore, the termnation of his services was illegal.
During the pendency of the appeal, the application was
filed by the Managenent for grant of permssion to
prove m sconduct of the appellant before the Tribunal.
The School Tribunal rejected the said application by
order dated 10.10.2004 observing that the application
was made after the case was closed for Judgnent and
further that the appellant was acquitted by the
Sessions Court for the offence of rape and, therefore,
no case was nmade out for permtting the Managenent to
| ead evidence. The said order passed by the Tribunal
was challenged by the Mnagenent by filing Wit
Petition bearing No.5546/04 before this court. The
| earned Single Judge of this Court by order dated
10. 3. 2005 admtted the petition and passed an interim
order staying the proceedings before the School
Tribunal pending disposal of the wit petition. The
said interim order has been challenged in the present

Letters Patent Appeal.
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5. During the course of argunent in the Letters
Patent Appeal the D vision Bench observed that there
were conflicting decisions of this Court on the issue
framed and, therefore, it was necessary to have the
| egal position settled by a |larger Bench. Accordingly,
t he papers were placed before the Hon' ble Chief Justice
who was pleased to constitute the Full Bench and that
Is how the Reference is now required to be heard and
decided by this Full Bench.

Ri val Contentions :

6. W have heard Advocate M s. Patil W th
M s. Mohagaonkar; WMardi kar and Ji bhkate on behalf of the
appel l ant and Advocate M. CGordey for respondent no. 1.
Since the issue was of imense inportance we requested
M. R B. Pendharkar, |earned Senior Advocate to act as
amcus curie who readily agreed and rendered val uable
assistance in deciding the issue involved in the

Ref er ence.

7. Ms. Patil, |earned counsel appearing for the
appel l ant placing reliance upon Sections 9, 10 and 11
of the Act as well as the Rules submtted that the view
taken by the D vision Bench in GGurunmaharaj Shikshan
Prasarak Mandal (supra) is the <correct view She

pressed into service the reasons given in the said
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judgnment to contend that the enquiry conducted under
the Act and Rules is not akin to the donestic enquiry
which is understood in the conventional sense as such
principles recognising right of the enployer to |ead
evi dence cannot be recogni sed or nmade applicable to the
appell ate proceeding before the School Tri bunal

According to her, if enployer is permtted to |ead
further evidence and cure the defect, then the sane
would result in curtailing or truncating t he power
vested in the Tribunal by virtue of section 11(2) of
the Act. Ms. Patil, in support of her subm ssion,

relied upon the follow ng authorities.

1) Shesr ao Wankhede' s 56th Birth day
f oundati on and anot her V. Prati bha Uttanrao
Gadwe, 2005 (3) mMh. L. J., 304;

i) Pr ahl adr ai Dalma Lions College of
Commer ce and Econom cs V. A. M Rangapari a
and ot hers, 1988 Mah. L. J., 530;

1) Gurumaharaj Shi kshan Prasarak WMandal,
Chousal a V. Jal i ndar Mahadeo Kedar, 2006(2)
Mah. L. J. 748.

8. Per contra, M . Gor dey, | earned counsel
appearing for the respondent no. 1 Managenent
submtted that the view taken by the Division Bench of

this Court in the case of Children's Educati onal
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Uplift Society Ilays down the correct law. He further
urged that in a given case it may not be possible for
t he Managenent to conduct inquiry and in that case the
Managenent is entitled to lead evidence before the
School Tribunal in appeal preferred by enpl oyee, who is
di sm ssed or termnated. He further urged that the Act
as well as the Rules do not prohibit |eading of
evi dence by the Managenent in an appeal preferred under
Section 9 of the Act and it would be in consonance with
the principles of natural justice to permt the
Managenent to |ead evidence before the School Tribuna

in a case where no inquiry is held or inquiry held is
found to be defective. He further urged that the term
appeal is msnoner and having regard to the nature of
the proceedings challenging the termnation by the
Managenment before the School Tribunal the sane are to
be treated as original proceedings and not appellate

proceedi ngs as comonly under st ood.

9. M . Gordey placed heavy reliance on the judgnent
of the learned single Judge of this Court affirnmed by
the Division Bench in the case of A MRangaparia
(referred to hereinafter) to contend that the
provisions of sections 42B to 42F of the Bonbay
Uni versity Act were bodily lifted and incorporated in
the ME.P.S. Act as such the ratio laid down in the

sai d judgnment needs due consi deration.
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10. M. Gordey also pressed into service section 4E
of The Act, wherein by Anendnent Act of 1987, the
Director is given power to hold or order to hold
enquiry, to contend that the Legislature itself has
given go bye to the conposition of the enquiry
commttee contenplated under rule 36(2)(a) of the
ME P.S. Rules ( Rules for short) in view of the
experience gained in inplenmenting the provisions of the
Act . He, thus, submts that the character of the
enqui ry wunder the Act is that of a fact finding
enquiry which in service jurisprudence is called as
departnmental enquiry as was held by the Suprene Court
in the case of Venkatranan V. Union of India, AR
1954 SC 375. The purpose is to find out whether
grounds exist for taking departnental action against
the delingquent enpl oyee. In support of hi s
subm ssions, the |earned counsel relied wupon the

follow ng authorities.

1) Wor kmen Moti pur Sugar Factory, Pvt. Ltd.
V. The Motipur Sugar Factory Pvt. Ltd., AR
1965 Suprene Court, 1803,

i) Wor knmen Firestone Tyre and Rubber Co. of
India Pvt. Ltd. V. The Managenent and
ot hers, AIR 1973 Suprene Court, 1227;

1) Karnataka State Road Transport
Corporation V. Lakshm devamma  (Snt.) and
anot her, 2001(5) Suprene Court Cases, 433;
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I V) Prahl adrai Dalma Lions College of
Comrerce and Econom cs V. A M
Rangaparia, 1988 Mh. L. J., 530.

11. M. Pendharkar, |earned am cus curie submtted
that the term appeal Is a 'msnoner' and the
proceedings filed by an enployee against the order of
term nation by the managenent are original proceedi ngs.
He further wurged that in appeal preferred by the
enpl oyee against the order of termnation it is
perm ssible for both the enployee and Mnagenent to
| ead evidence. He has further urged that the view taken
in the case of @runmaharaj Shikshan Prasarak Mandal
(supra) is not the correct view. He then urged that in
order to avoid nmultiplicity of the proceedings and to
avoid delay the parties are entitled to |ead evidence
before the Tribunal in appeal preferred by the enpl oyee
agai nst the order of termnation or dismssal. He then
urged that the School Tribunal as an appellate court
has wi de powers to permt the parties to |ead evidence
In appeal preferred by the dism ssed enployee. I n
support of his submssions he pressed into service
various provisions of the Act and Rules and relied

upon the foll ow ng Judgnents.

1) Chandrika Prasad M shra V. Shr ee
Babul nath Mandir Charities and another, 2000 (3)
Wh. L.J. 73.
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1) Provi nci al Transport Services v. State
| ndustrial Court, Nagpur and others, AR 1963
Suprene Court, 114,

i) Ranbhau Vyankuji Kheragade v. Mah. Road
Transport Corporation, 1995 (Suppl enentary) 4 SCC
157;

V) Shankar Chakrawarti v. Britania Biscuit
Conpany Limted and another, AIR 1979 SC 1652;

V) K. Venkat Ram ah v. Seetharama Reddy and
others, AIR 1963 Suprene Court, 1526.

V) Mardia Chemicals Ltd. & ors. v. Union of
| ndia, 2 2004 (2) Wh.L.J. 1090.

12. In rejoinder, Ms. Patil and M. Mbhagaonkar
urged that the powers of the School Tribunal are very
narrow it being an appellate authority under the Act.
They expressed their apprehensi on that | f t he
managenent is allowed to prove m sconduct before the
Tribunal in case of no enquiry, then the ngjority of
t he school managenents, who have enornous noney power,
may resort to illegal termnation or dism ssal wthout
holding enquiry and may choose to take chance to
justify their actions, for the first tinme before the
School Tribunal, I|eaving enployee wthout jobs for
years together.

The | ssue :
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13. From the order of reference and rival
subm ssi ons nade, the question that arises for
consideration is: \Whether the School Tribunal hearing
appeal against the order of termnation/dismssal,
reduction in rank etc. can permt the School Mnagenent
to | ead evidence before the Tribunal in respect of the
m sconduct alleged against an enployee; when the
Managenent did not hold any enquiry before term nating
the services of the enployee or the enquiry held

agai nst the enployee is found to be defective?

Schene of the Act & Rules

14. Answer to the above issue on which conflicting
deci sions are rendered, as noticed above, depends on a
fair reading and proper Interpretation of t he
provi sions of the Act and Rules and upon exam nation of
powers of the School Tribunal. First; we propose to
deal wth the schene of the Act and then to trace the
length and breadth of the powers of the School

Tri bunal .

15. Before we deal with the rival contentions of
the parties, it would be appropriate, if we consider

the relevant provisions of the Act and the Rules.
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The Act (Mah. Act Il of 1978) was enacted by the

Legi slature of the State of Maharashtra.

16. The preanble of the Act reads thus:

WHEREAS it is expedient to regulate the
recruitment and conditions of service of
enpl oyees in certain private schools in the
State, with a view to providing such
enpl oyees security and stability of service
to enable them to discharge their duties
towards the pupils and their guardians in
particular, and the institution and the
soci ety I n gener al , effectively and
efficiently;

AND WHEREAS, it is further expedi ent
in the public interest to lay down the
duties and functions of such enployees with
a view to ensuring that they becone
accountable to the Managenent and contri bute
their mte for inproving the standard of
educati on;

AND WHEREAS, it is also necessary to
make certain supplenental, I nci dental and
consequenti al provi si ons; | t I's hereby
enacted in the Twenty-eighth year of the
Republic of India as follows: -

17. It is not in dispute that the Act canme into
force with effect from July 15, 1981 which was
appoi nted date as defined in clause (1) of section

2. The expression Enpl oyee is defined in clause (7)
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as any nenber of the teaching and non-teaching staff
of a recogni sed school Managenment Is defined in
cl ause 12 thus:

Managenent in relation to a school,
means: -

(a) in the case of a school adm nistered by
the State Governnent, the Departnent;

(b) in the case of a school adm nistered by
a local authority, that local authority; and

(c) in any other case, the person, or body
of persons, whether incorporated or not by
what ever naned called, admnistering such
school ;

The expressions Prescribed as defined in clause (7)

means prescribed by rules

18. Section 16 enables the State CGovernnent to nake
Rules for carrying out the purposes of the Act by
issuing Notification in the Oficial Gazette. Sub-
section (2) of section 16 declares that in particular
and wthout prejudice to the generality of the
provisions in the Act, such rules could provide for
matters enunerated in clauses (a) to (g) of the said
sub- secti on. Those clauses relate to qualifications
for recruitnment of enployees of private schools, their
pay scales and allowances, their post-retirenment and
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ot her benefits, other conditions of service, duties of
enpl oyees and code of conduct and disciplinary matters,
manner of conducting inquiries, etc. Under sub-section
(3) of section 16, such rules shall be subject to the
condi ti ons of previous publication.

I n exercise of powers conferred by sub-sections
(1) and (2) of section 16 of the Act, the Governnent of
Maharashtra framed Rules referred to hereinabove. The
Rul es have been previously published as required by
sub-section (3) of section 16 of the Act.

Under rule 26, a permanent enployee nmay be
retrenched from service by the managenent in certain
ci rcunst ances on conditions specified therein.

Rule 27 deals with principles of termnation of
service in the event of retrenchnent.

Rule 28 provides for renoval or termnation of
servi ce. The original text of rule 28 as it stood
prior to the Mharashtra Enployees of Private Schools
(Conditions of Servi ce) ( Amendnent ) Rul es, 1984
contai ned sub-rules (2) and (3), [which cane to be
deleted by Notification No.PST/1083/194/E-3 (CELL)
dated 20.12.1984] which pertained to the term nation of
t he permanent enpl oyees. Sub-rule (2) was as under:

Subject to the provisions of sub-rule (3),
the services of a pernmanent enployee nay be
termnated by the Managenent on giving
conpensation equal to six nonths' enolunents
(pay and allowances) in case he has put in
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| ess than 10 years' service, and 12 nonths’
enol unents (pay and allowances) if he has
put in service of 10 years or nore, in the
follow ng circunstances, nanely:-

| nmodest or immoral behaviour wth a
female or male student or enployee or
such ot her action I nvol vi ng nor al
turpitude into which, if an open enquiry
Is held undesirable social consequences
may foll ow.

Sub-rule (3) of rule 28 provided that the said order of
termnation could not be issued under; sub-rule (2),
unl ess a show cause-notice was given to the enpl oyee by
t he managenent within a reasonable tine and unl ess such
cause shown by him iif any, was considered by the
managenent . It further specifically provided as

under : -

..... If, after considering the cause shown,
If any, an order of term nation of services
of an enpl oyee is passed, the Managenent nmay
not assign any reason in the order to be
I ssued to the enpl oyee

As already stated, the above sub-rules (2) and (3) now
stand deleted wth effect from 20.12.1984. Sub-rul e
(4) is not relevant. However, sub-rule (5) provides
that the enployee is liable to be punished on one or
nore of the four grounds, nanely; (a) msconduct; (b)
noral turpitude; (c) wllful and persistent negligence

of duty and (d) inconpetence.
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Rul e 29 prescribes penalties.

Rul e 31 classifies penal ties into t wo
categories as mnor and ngjor. Maj or penalties are
as under:

(1) reduction in rank,

(i1) termnation of service.

Wereas Rule 33 provides for inflicting mgajor
penalties. Rule 34 deals with paynment of subsistence
al | onance.

Rule 36 provides for Inquiry Committees and
Rul e 37 as to procedure of inquiry.

Rule 38 clarifies that the nmanagenent shall not
del egate to any subordinate authority other than the
Chi ef Executive Oficer, power to execute the decision
of the Inquiry Commttee in respect of reduction in

rank or term nation of services.

19. Returning back to the provisions of the Act,
section 3 of the Act declares that the provisions of
the Act shall apply to all private schools in the
State of Maharashtra, whether receiving any grant-in-
aid fromthe State Governnent or not

Section 4 prescribes terns and conditions of
service of enployees of private schools. Sub- secti on
(6) of section 4 1is relevant which reads thus:

No enployee of a private school shall be
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suspended, dismssed or renoved or his
services shall not be otherw se term nated
or he shall not be reduced in rank, by the
Managenent, except in accordance wth the
provisions of this Act and the rules nmade in
t hat behal .

20. Section 4-A of the Act, which canme to be
inserted by Mah.30 of 1987, enpowers the Director to
hold or order holding of inquiry by the nmanagenent.
Section 5 inposes certain obligations on managenent of
private school s. Section 6 deals wth obligations of
head of a private school. Section 7 prescribes
procedure for resignation by enployees of private
school s. Sections 8 to 15 deal wth constitution of
Tribunals and powers and procedures of conduct of
cases. They also prescribe penalty on the nanagenent

for failure to conply with Tribunal's directions.

21. Section 9 of the Act confers a right of
appeal upon an enployee of a private school bef ore
t he Tri bunal I n case of his dism ssal or
r enoval from service or if he Is otherw se

termnated or reduced in rank by the order passed

by the managenent.

22. Section 10 of the Act provides for general

powers and procedure before the Tribunal. Sub- section
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(1) of the said section 10 provides that for t he
purposes of adm ssion, hearing and di sposal of
appeals, the School tribunal shall have the sane
powers as are vested in the appellate Court under the
Code of Gvil Procedure, 1908 ( C P.C short) and
shall also have the power to stay the operation of
any order against which an appeal is nmade, on
such conditions as it may think fit to i npose and such
other powers as are conferred on it by or under the
Act. Sub-section (2) of section 10 then enpowers the
Presiding Oficer of the School Tribunal to decide
the procedure to be followed by the Tribunal for the
di sposal of its business including t he pl ace or
pl aces at which and the hours during which it shall
hol d its sittings. Sub-section (3) of section 10
requires the School Tribunal to decide the appeal

expedi tiously and, preferably, within three nonths.

23. Section 11 of t he Act t hen confers
substanti ve powers upon the Tribunal for passi ng

appropriate orders and for gi vi ng appropriate

reliefs in the appeal before it. Sub-section (1)
thereof provides for the dismssal of the appeal | f
It I S not in respect of any of t he matters
speci fi ed In section 9 or is not naintainable or

there is no sufficient ground to set asi de t he

or der of t he managenent under appeal. However ,
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sub- section (2) of section 11 is relevant for our
purpose in regard to the substantive powers of the
School Tri bunal in appeal. It is, t heref ore,

repr oduced herei nbel ow for ready reference.

"(2) Whet her the Tribunal, after giving
opportunity to both parties of being heard,
decides in any appeal that the order of
di sm ssal, renoval otherw se term nation of

service or reduction in rank was I n
contravention of any | aw( i ncl udi ng any
rules nmade under this Act), contract or
conditions of service for the tinme being
in force or was ot herw se i11egal or
i nproper, the Tribunal may set aside the
order of the Managenent, partially or

whol Iy, and direct the Managenent -

(a) to reinstate the enployee on the sane
post or on a |ower post as it may specify;

(b) to restore the enployee to the rank
whi ch held before reduction or to any | ower
rank as it may specify;

(c) to give arrears of enolunents to the
enpl oyee for such period as it my
speci fy;

(d) to award such l|esser punishnment as it
may specify in lieu of dismssal, renoval
otherw se termnation of service or
reduction in rank, as the case may be;

(e) where it is decided not to reinstate
the enployee or in any other appropriate
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case, to give to the enployee twelve
nont hs' salary (pay and all owances, if any)
if he has been in service of the School
for less than 10 vyears, by way of
conpensation, regard being had to |oss of
enpl oynent and possibility of getting or
not getting suitable enploynment thereafter,
as it may specify; or

(f) to give such other relief to the
enpl oyee and to observe such ot her
conditions as It may  specify, having
regard to the circunstances of the case.

In fact, the heading of section 11 itself is: Power s
of Tri bunal to gi ve appropriate reliefs and
di rections

24. Sub-section (2) of section 11 of the Act
provi des that after giving reasonable opportunity
to both the parties of being heard, it is open to
the School Tribunal to set aside the order of
di sm ssal , renoval , termnation of service or
reduction in rank if it is 1in contravention of any
|l aw, contract or conditions of service for the tine
being in force or Is otherwse illegal or inproper

On  setting aside such order, the School tribunal is
enpowered to either reinstate the enpl oyee on the sane
post or on a lower post as it may specify and to direct
the paynment of enolunments to himfor such period as

It may specify. It can also award such |[esser
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puni shnent as it may specify in lieu of dismssal,
removal , ot herw se term nation of service or
reduction in rank, as the case may be. In case it

deci des not to reinstate the enployee or in any
ot her appropriate case, it can direct the enployee to
be given suitable conpensation equival ent to twel ve
nont hs' salary if the enpl oyee has been in service for
10 vyears or nore and six nonths' salary if he has
been in service of the school for less than 10 years,
regard being had to the |oss of enploynent and the
possibility of getting or not getting suitable

enpl oynent in future.

25. In particular clause (f) of section 11(2),
extract ed her ei nabove, would show that t he School
Tri bunal has power to give such other relief to the
enpl oyee and to observe such other conditions as it may
specify, having regard to the circunstances of the
case. It has also power to give any other relief to
the enpl oyee including inposition of |esser punishment
havi ng due regard to the circunstances. As herinbefore
stated the said power is conferred by the Statute to
give justice to the parties. There is no reason to
limt the expression such other relief thereto to
mean to decide the case wthout granting any other

opportunity to the parties to the appeal.

::: Downloaded on -19/11/2021 16:22:42 :::



24

26. Perusal of the above provisions of the Act
shows that the Act has provided right of appeal and in
appeal , normal |y, t he concept S t hat t he
appellate authority has all powers of the original
authority subject to statutory limtations. Perusal of
the provisions of the Act, quoted and referred to
her ei nabove, shows that the Tribunal has been conferred
wth the powers of the Appellate Court under the Code
of Cvil Procedure for the purposes of adm ssion,
hearing and disposal of the appeals. It is further
pertinent to note that sub-section (3) of section 11
makes it lawful for the Tribunal to reconmmend to the
State Governnent regarding paynent to be nade to an
enpl oyee who has been directed to be reinstated by the
Tribunal out of the dues that may becone due and

payable in future to the nanagenent.

27. Section 13 provides for prosecution of the
managenent for not obeying the order nmade by the
Tribunal. It may al so be seen that not only the powers
of the appellate Court under the CGvil Procedure code
for the purpose of adm ssion, hearing and disposal of
t he appeal s have been conferred on the Tribunal, but it
has already been held to be a "Court' by the D vision
Bench of this Court in the case of Chandrakant Ganpat
Shel ar V. Sophy Keely, H Il Garage H gh School,
Bonbay, 1987 Mh.L.J. 1012.
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28. It is also clear from the preanble of the Act
that this Act has been enacted to regulate the
recrui tment and conditions of service of the enpl oyees,
to provide such enployees security and stability of
service, to enable them to discharge their duties
effectively and efficiently. The | egislature has
constituted School Tribunal which is presided over by
a person who is judicial official not |ower than rank
of the Cvil Judge. The legislature has also conferred
upon the School Tribunal the powers of the appellate
aut hority under C.P.C, for the pur poses of
adm ssi on, hearing and disposal of the appeals
before it, and even otherwse also being a quasi-
judicial, if not a judicial aut hority, it  would
mean t hat It has i nherent powers to pass
appropriate orders in the lis before it.

29. In the case of Union of India V. Par as
Lam nates (P) Ltd., AIR 1991 SC 696 after referring to
the provisions contained in section 129(c) of the
Custonms Act, 1962, the Apex Court observed in para-8 of
Its judgnment as under:

There is no doubt that the Tribunal
functions as a court within the limts of
Its jurisdiction. It has all the powers
conferred expressly by t he statute.
Furthernore, being a judicial body, it has
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all those incidental and ancillary powers
which are necessary to nmake fully effective
the express grant of statutory powers.
Certain powers are recognised as incidental
and ancillary, not because they are inherent
I n t he Tri bunal , not because Its
jurisdiction is plenary, but because it is
the legislative intent that the power which
IS expressly granted in the assigned field
of jurisdiction 'S efficaciously and
meani ngful | y exerci sed.

30. Thus, it is clear that when the legislature
expressly confers power, grant of that statutory power
carries with it by necessary inplication the authority
to wuse all reasonable neans to make such grant
effective.

Concept of Right to | ead Evi dence
bef ore Court or Tri bunal

31. The concept of right to lead evidence in the
case of defective enquiry or no enquiry has been
recogni sed by the Apex Court in catena of decisions.
The consistent view of the Apex Court right from the
year 1955-56 is that the Court or Tribunal established
under the Labour Legislation shall not only have
jurisdiction to look into the limted question as to
whet her the donestic enquiry is proper or not but also

to satisfy itself on the evidence adduced before it,
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whet her dism ssal or discharge is justified. Let us
find out genesis of this procedure recognised by the
Apex Court.

32. In the case of the Worknmen of the Motipur Sugar
Factory Private Ltd. (Supra), the Hon'ble Apex Court

held in para 12 as under;

12. If it is held that in cases where the
enpl oyer dismsses his enployee wthout
hol ding an enquiry, the dism ssal nust be
set aside by the Industrial Tribunal only on
the ground that, it would inevitably nean
that the enployer will imediately proceed
to hold the enquiry and pass an order
di sm ssing the enployee once again. In that
case, another industrial dispute would arise
and the enployer would be entitled to rely
upon the enquiry which he had held in the
nmeantine. This course would nean delay and
on the second occasion it will entitle the
enployer to <claim the benefit of the
donestic enquiry. On the other hand, if in
such cases the enployer Is given an
opportunity to justify t he | npugned
dism ssal on the nerits, the enployee has
the advantage of having the nerits of his
case being considered by the tribunal for
itself and that clearly would be the benefit
of the enployee. That is why this court has
consistently held that if the donestic
enquiry is irregular, invalid or inproper,
the tribunal may give an opportunity to the
enpl oyer to prove his case and in doing so,
t he tri bunal tries t he merits
Itself............
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33. In the latest case of Karnataka State Road
Transport Corpn. (supra), follow ng above case of the
Moti pur Sugar Factory (supra), a constitution Bench of
the Hon' bl e Apex Court observed in para-45; [ Shivaraj
V. Patil, J. (as he then was) for Khare, J. & hinself]
(concurring) as under ;

45. It is consistently held and accepted
that strict rules of evidence are not
applicable to the proceedings before the
Labour Court/Tribunal but essentially the
rules of natural justice are to be observed
LN such proceedi ngs._ Labour
Courts/ Tri bunals have the power to call for
any evidence at any stage of the proceedi ngs
If the facts and circunstances of the case
demand the sane to neet the ends of justice
in a given situation. W reiterate that in
or der to avoid unnecessary delay and
multiplicity of proceedings, the managenent
has to seek |eave of the court/tribunal in
the witten statenent i tself to |ead
addi tional evidence to support its action in
the alternative and without prejudice to its
rights and contentions. But this should not
be wunderstood as placing fetters on the
powers of the court/tribunal requiring or
di recting parties to | ead addi ti onal
evidence including production of docunents
at any stage of the proceedings before they
are concluded if on facts and circunstances
of the case it is deened just and necessary
in the interest of justice.

(Enphasi s suppl i ed)
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34. In the above Judgnent, the apex Court has
expressly upheld the right of an enployer to adduce
evi dence before the Tribunal justifying its action even
where no donestic inquiry whatsoever has been hel d.

35. It is well settled by catena of the decisions
of the apex Court that the strict rules of evidence are
not applicable to the proceedings before the Labour
Court/ Tribunal but the Labour Court/ Tribunal has to
observe the rules of natural justice in the proceedi ngs
before it. The power of Labour Court/ Tribunal to cal

for any evidence if the facts and circunstances of the
case demand to neet the ends of justice has been

recogni zed.

This Court on pari materia provision :

36. The learned Single Judge of this court Shri
S.P. Kurdukar, J (as he then was) in the case of
Pr ahl adr ai Dalma Lions College of Commerce and
Econom cs, Bonbay and others v. A M Rangaparia and
others (1988 Mh. L. J. 530) had an occasion to exam ne
the very sane question involved in the present appeal.
At this juncture, it wll be relevant to note that the
provisions of the ME P.S. Act and the Bonbay
University Act are pari materia. The conparative
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table of these parallel sections is reproduced

her ei nbel ow for i medi ate reference.

COVPARATI VE TABLE

Bonbay University Act ME P.S. Act
Section 42-A Section 8
Section 42-B Section 9
Section 42-C Section 10
Section 42-D Section 11
Section 42-E Section 12
Section 42-F Section 13
37. The learned single Judge while interpreting

sections 42C and 42D of the Bonbay University Act
observed thus:

26. The inportant question that falls
for ny consideration is as to what are the
powers of the Tribunal under section 42C of
the Act. This section has to be read in
conjunction with section 42D of the Act.
Section 42D as set out earlier enpowers the
Tri bunal after gi Vi ng reasonabl e
opportunity to both parties of being heard
to decide in any appeal that the order of
di sm ssal, renoval otherw se term nation of
service or reduction in rank was in
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contravention of any |aw, contract or
conditions of service for the tine being in
force or was otherwise illegal or inproper,
it (the Tribunal) nmay set aside the order
of the Managenent, partially or wholly, and
di rect the Managenent as provided in
section 420(2)

27. Wiile interpreting the scope of
sections 42C and 42D, one cannot be
unm ndful of the several situations which
led to the passing of the variety of orders
including the order of dismssal, renoval
etc. It would be too bold a proposition to
lay down that every order of dismssal,
renoval etc. nust precede an enquiry. Take
a case where an enployee is appointed for a
fixed period. After expiry of the said
period the services automatically cone to an
end and the Managenent need not necessarily
hold an enquiry. Take another case where a
contract of service provides that an
enpl oyee shall not remain absent at any
point of tine. The enpl oyee renmai ns absent
and consequently an order of termnation is
made. Consistent with the contract order of
termnation may appear to be valid and no
enqui ry whatsoever on these admtted facts
may be necessary and nay not be held. It
must therefore follow that every order of
di sm ssal, renoval etc. need not be preceded
by an enquiry. It can be a sinpliciter
termnation wthout any enquiry yet such an
order can be challenged by way of an appea

to the Tribunal. Taking into account the
various situations and in view of the wde
powers conferred upon the Tribunal in ny

opinion the appeal filed against an order
passed by the Mnagenent is nothing but a
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plaint challenging the order on various
gr ounds. Merely because in section 42C the
| egi slature has ternmed the College Tribunal
as an appellate court it cannot be strictly
construed to nean that it has no powers to
record evidence. The nonenclature would not
be a decisive factor in determning the
jurisdiction and the powers of the Tribunal.
| t has used t he expressi on Tri bunal
equivalent to an Appellate Court because
there is always an order of Managenent which
Is sought to be challenged before the

Col l ege Tribunal and, therefore, it is in
that sense An Appellate Court . The
College Tribunal is also given power to go
into t he guestion of | egal ity and
correctness of the inpugned order including
to decide as to whether the order is illega

or inproper. The Tribunal is also enpowered
to set aside the order of Managenent
partially or wholly and issue directions to
t he Managenent accordi ngly. The words
"illegal and inproper’ used in sub-section
(2) of section 42D are indicative of the
fact that the College Tribunal can also find
out as to whether the inpugned order is
111 egal or | mpr oper. The phrase,
"inpropriety' covers a larger area which
I ncl udes in ny opinion non-observance of the
principles of natural justice. The Tribunal
Is also enpowered to direct the Managenent
to reinstate the enployee on the sane and/ or
| ower post as it may specify. It may al so
di rect the Managenent to restore the
enpl oyee to the rank which he held before
reduction or to nay lower rank as it may
speci fy. The Tribunal can also direct to
give arrears of enolunents to the enployee.
The Tribunal can also inpose a |esser
puni shnent in lieu of dismssal, renoval
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et c. The Tribunal 1is also enpowered to
direct that in case if it is decided not to
reinstate the enployee or 1in any other
appropriate case, to give such sum to the
enpl oyee, by way of conpensation but not
exceeding his enolunents for six nonths.
Section 42D if <considered in its proper
perspective, to ny mnd it |eaves no manner
of doubt that College Tribunal has got
jurisdiction to try all issues and to
adj udi cate upon the dispute between the
Managenent and the enployee including power
to record evidence. |f the argunent of
M . Deshnmukh is accepted it wll anmount to
giving too narrow jurisdiction to the
Coll ege Tribunal and this would result into
multiplicity of proceedings. In a case
where the enquiry fails because of non-
observance of the principles of natural
justice, it does not nean that the enployee
has not commtted any m sconduct and it may
still be open to the managenent to hold an
enquiry on the same charges of m sconduct.
Does it not anobunt to nultiplicity of
proceedi ngs ? Wuld it not cause greater
hardship to the enployee ? It would also
result in waste of time and noney on both
si des. In order to obviate this difficulty
I n nmy opi ni on, t he only pr oper
I nterpretation of section 42 C would be that
t he Col | ege Tri bunal wi | | have a
jurisdiction to hold further enquiry if it
cones to the conclusion that the enquiry
held by the Enquiry Oficer is vitiated on
the ground of non observance of principles
of natural justice. The object of enactnent
as stated earlier is to adjudicate and
resolve the dispute between the Managenent
and the Enployee and as indicated in section
42C (3) to dispose of such appeals wthin
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three nonths fromthe date of its receipt by
the Tribunal. The object indicated in this
section needs no further coments.

38. The provisions of Section 42 (B), (O & (D) of
the Bonbay Universities Act, 1974, which have been
consi dered in the above decisions, as st at ed

her ei nabove; were in pari materia wth the provisions
of Sections 8, 9, 10 and 11 of the Act. Therefore, the
observati ons made in the above judgnent t hat
nonencl ature would not be decisive factor I n
determining the jurisdiction and the powers of the
Tribunal would squarely apply to an appeal preferred
under the Act.

Consi deration :

39. Havi ng taken survey of the schene of the Act
and Rules and various cases giving rise to the genesis
of the procedure recognising right of the enployer to
| ead evidence to prove msconduct before the Labour
Courts and Tribunals and interpretation put by the
| earned single Judge of this Court on the pari materia
provi sions of the Munbai University Act, 1974, now, we
propose to turn to the rival subm ssions of the parties
to find out to what extent the very sane concept could
be inported under the provisions of the ME P.S. Act
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and Rules and nade applicable to the appeals filed

before the School Tri bunal.

| n case of no enquiry

40. One of the submssions is that under the
I ndustrial and | abour |egislations the consistent view
of the Apex Court is that, in case of no enquiry or
defective enquiry, the enployer has a right to |ead
evi dence before the Court or Tribunal to justify its
punitive action. Thus according to the subm ssion
made, the case of no enquiry and defective enquiry
should be treated on equal footing. In order to
consider this submssion, one has to go into the
| egislative history of the Act and Rules franed
t her eunder. Sub-rules (2) and (3) of rule 28 of the
Rules, prior to its anmendnent in the year 1984 vide
notification dated 20" Decenber, 1984, did provide
for contingency to dispense with the necessity of
hol di ng enquiry agai nst the enpl oyee invol ving i modest
or immoral behaviour with a female or nmale student or
enpl oyee or such other action involving noral
tur pi tude. The existence of sub-rules (2) and (3) of
rule 28 permtting the School WMnagenent not to hold
enquiry in certain contingencies nentioned therein was
consi dered and recognised by the |earned single Judge

of this court in the case of Sindhu Education Society
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V. Kacharu Jai ram Khobragade, 1996 (1) Bom C R 404.
However, the said sub-rules, subsequently, cane to be
del eted by the amending Rules vide notification dated
20th Decenber, 1984. It is, thus, clear that at one
point of tinme, the case of no enquiry leading to
infliction of major penalties in certain types of cases
had a | egislative sanction, but the legislature in its
w sdom t hought it fit to delete the said sub-rules from
the statute. If that be so, the clear legislative
intent is not to permt the managenent to dismss a
per manent enployee wthout holding enquiry in any
contingency. In the circunstances, what is not all owed
to be done directly cannot be allowed to be done
indirectly. Sub-rules (2) and (3) of rule 28 cannot be
made alive by judicial sanction. Thus, in view of
del etion of sub-rules (2) and (3) of rule 28 from the
Rul es any action inflicting major penalty on a
per manent enpl oyee w thout holding enquiry or wthout
followi ng principles of natural justice is bad, illegal
and violative of the provisions of the Act and Rul es.
Consequent|ly, school mnmnagenent cannot be allowed to
justify their action, for the first tinme, before the
Tribunal, in absence of any enquiry in accordance with
the provisions of the Act and Rules, which are clear
and unanbi guous. The acceptance of subm ssion nade
in this behalf that, even in case of no enquiry school

managenent should be allowed to justify their action
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inflicting major penalties for the first time before
the Tribunal would anmobunt to giving bonus to a person
indulging in the illegal act having no sanction of the

Act and/ or Rul es.

41. Needless to nention that a statute is best
understood if we know the reason for it. The reason
for a statute S the safest guide to its
I nterpretation. The words of the statute take their
colour fromthe reason for it. |If judicial recognition
Is given to the right of managenent to inflict major
penalties against their permanent enployee w thout
hol ding enquiry, the possibility of ranpant m suse of
such recognition by the school nanagenents, who have
enor nous noney power, cannot be ruled out. The
school rmanagenents can afford to take a risk of
dismssing their enployees wthout holding enquiry at
the cost of the finances of the school to satisfy their
own ego; and may not mnd spending noney to fight out
frivolous and untenable litigation in the courts for

years together since everybody knows that once the

matter goes to the court, it takes years together to
get final decision. In this Jlegal Dbattle, poor
enpl oyees would always be at the receiving end. | t

would take away the right of the enployee to claim
security and stability of service for which the Act has

been enact ed. The very purpose of the Act and Rules
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franmed t hereunder woul d stand def eat ed.

42. If one turns to the Full Bench judgnent in the
case of Awdhesh Narayan K. Singh V. Adarsh Vi dya
Mandir Trust, 2004 (1) Al MR 346 authored by Justice
C. K Thakker, C. J. (as he then was), para-55 thereof
makes a reference to a well known judgnent in the case
of Tayl or V. Taylor, (1875) 1 Ch D 426, by Jesse

M R and quoted as under:

When a statutory power is conferred for
the first time upon a Court, and the node
of exercising it is pointed out, it neans
that no other nbde is to be adopted.

(Enphasi s supplied)

In the sanme para the Full Bench has further quoted
judgnment of Frankfurter, J. in Viteralli V. Sat on,
359 Us 535; wherein again a principle is recognised
that if statute provides particular node of doing a
particular thing in a particular manner, then in that

event that thing nust be done in that manner only.

43. The aforesaid principle is recognised by the
Apex Court in the case of State of Uttar Pradesh .
Si nghara Si ngh, AR 1964 SC 358.
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44. | f one turns to section 4(6) of t he
ME. P.S. Act, then it would be clear that provisions
thereof and Rules franmed thereunder do not allow the
school managenent to by-pass the necessity of holding
enquiry, 1if the nmanagenent wants to resort to take
action against a permanent enployee inflicting mgjor
penalties. Any action in breach of section 4(6) of the

Act would be invalid and ill egal.

45. At this stage, it would be relevant to neke
reference to the cases of CGovernnent enployees, who are
protected under Article 311 of the Constitution of
| ndi a. If the punitive action leading to dismssal,
removal or reduction in rank wi thout holding enquiry is
taken in case of (Governnent enpl oyee, then no
alternative is left for the Courts but to direct
reinstatenent with full back wages. However, in the
recent judgnents, the Apex Court has adopted little
different route and permtted the mnagenent to hold
departnmental enquiry fromthe stage the illegality has
crept in. In this behalf, readily avail able judgnments
are in the cases of State of Punjab and others V.
Dr. Har bhaj an Singh Geasy, U P.State Spinning Co.Ltd.
v. R S. Pandey and anot her, (2005) 8 SCC 264, U.P.State
Textile Corpn. Ltd. V. P. C. Chaturvedi and others,
2005 (8) SCC 211; wherein the Suprene Court has

observed that in case of no enquiry or defective

::: Downloaded on -19/11/2021 16:22:42 :::



40

enquiry, proper relief is to set aside the dismssa

wth direction to the managenent to hold enquiry from
the stage the illegality has crept in and that the
reinstatenent is to be treated for the purposes of
holding fresh enquiry and no nore. So far as back
wages are concerned, the entitlenent thereof is to make

dependent on the final outconme of the fresh enquiry.

46. The aforesaid principle has been adopted by the
Division Bench of this court while considering

provisions of the ME P.S. Act in the case of Kashiram
Raj aram Kathane v. Bhartiya R B. Danmle G ansudhar Shi kshan

Prasar Sanstha, 1997(3) WM. L.J.235; wherein and the
D vision Bench has read the aforesaid statenent of |aw
and the principles recognised by the Supreme Court in
section 11 of the Act. This view is holding the

field for a decade.

47. The up shot of above is that the ME P.S. Act
and Rules do not subscribe to the action of the
managenent leading to inflicting maor penalties
wi thout holding enquiry as contenplated wunder the
provisions of the Act and Rules. In this backdrop, in
case of no enquiry , the school managenent cannot be
allowed to justify their action, for the first tine,
before the School Tribunal. It is open for the School
Tribunal; to adopt the sanme route which has been
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adopted by the Suprene Court in the case of
Dr. Har bhaj an Singh Geasy with sone other cases noted
supra but the school managenent cannot be allowed to
justify their action for the first time before the

Tribunal in case of no enquiry.

In case of enquiry :

48. Having said so, let us now turn to the case of
enqui ry and find out to what extent the School
Tri bunal has power, if any, to allow school nanagenent

to cure the defect of the enquiry.

49. The issue needs to be considered on the touch
stone of section 10 of the Act, which [ays down that
for the purposes of adm ssion, hearing and disposal of
appeal s, the Tribunal shall have the sanme powers as are
vested in the appel late  Court under C.P.C
Therefore, now we can turn to the provisions of C P.C
dealing with the powers of the appellate Court, which

reads as under: -

107. Powers  of appel late Court: (1)
Subject to such conditions and limtations
as my be prescribed, an appellate Court
shal | have power -

(a) to determ ne a case finally;
(b) to remand a case;
(c) to frame issues and refer
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themfor trial;

(d) to take additional evidence or to
require such evidence to be taken.
(2) Subj ect as aforesaid, the Appellate

Court shall have the sane powers and shal
performas nearly as may be the sane duties
as are conferred and inposed by this Code
on Courts of original jurisdiction in
respect of suits instituted therein.

50. The above powers can be exercised by the Court

subject to such conditions and limtations as may be
prescribed . Section 107 is required to be read with
order 41 of C P.C Readi ng t hese provisions together,
the powers of the appellate court to deci de case can be
culled out fromthe text of section 107 itself, which
Is quite self-explanatory which includes powers- to
decide case finally; to remand the case; to frane
I ssues and refer them for trial; to take additional
evidence with other powers which can be exercised by

the court of original jurisdiction.

51. Cl ause (d) of section 107(1) of C P.C. enpowers
the appellate court to take additional evidence or
require such evidence to be taken. Oder 41 rule 27 of

C.P.C. reads as under;

27. Production of additional evidence in
Appel l ate Court. - (1) The parties to an
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appeal shal | not be entitled to produce
addi ti onal evi dence, whet her or al or
docunentary, in the appellate Court. But, if-
(a) the Court from whose decree the
appeal iIs preferred has refused to admt
evi dence whi ch ought to have been admtted, or
(aa) the party seeking to produce
addi ti onal evi dence, est abl i shes t hat

notw t hstandi ng the exercise of due diligence,
such evidence was not within his know edge or
could not, after the exercise of due diligence,
be produced by himat the tinme when the decree
appeal ed agai nst was passed, or)

(b) the Appellate Court requires any
docunent to be produced or any witness to be
exam ned to enable it to pronounce judgnent, or
for any other substantial cause, the Appellate
Court may allow such evidence or docunent to be
produced, or witness to be exam ned.

(2) Whenever additional evidence is
allowed to be produced by an Appellate Court,
the Court shall record the reason for its
adm ssi on

Order 41 Rule 33 of C P.C. provides that the

appel l ate Court shall have power to pass any decree and

make any order which ought to have been passed or made

and to pass or make such further or other decree or

as the case may require, and this power nmay be

exercised by the Court notw thstanding that the appea

Is as to part only of the decree and may be exercised

in favour of all or any of the respondents or parties,

al t hough such respondents or parties may not have fil ed
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any appeal or objection.

53. Sub-section (2) of section 107 declares that
the Appellate Court can exercise sane powers and
di scharge sane duties as can be exercised and
di scharged by the original court. The powers and
duties of the appellate court are co-extensive and co-
termnus with those of the trial court. Extending the
sane analogy, it is, thus, clear that the Tribunal
constituted under the Act wll also have the sane

powers of the civil court given under the C P.C

54. In the above scenario; the question is: whether
the School Tribunal dealing with the appeal under the
Act challenging punitive action could cure the defect
of enquiry exercising its powers by taking on record
additional evidence either on the request of the
managenent or the enployee concerned or on its own to
find out truth and to do conplete justice between the
parties. To hold that the School Tribunal dealing with
the appeal preferred by the enployee, who has been
termnated on the ground of nmaor msconduct, has
absolutely no power to permt the party to |ead
addi ti onal evidence Dbefore it, woul d result I n
depriving an opportunity to the party to the appeal in
placing his side before the Tribunal, even though, he
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may be in a position to prove his contentions.

55. At the cost of repetition, we may nention that
the powers of the Tribunal are circunscribed by the
provision of order 41 rule 27 of CP.C, which
enunerates the ~circunstances in which the School
Tribunal can admt additional evidence whether oral or
docunentary in appeal. They are: where the origina
authority has inproperly refused to admt evidence
which ought to have been admtted; or where such
addi ti onal evidence was not within the know edge of the
party or could not, after exercise of due diligence, be
produced by himat the tinme when the original authority
passed the order; or where the appellate court itself
requires such evidence either (a) to enable it to
pronounce judgnent or (b) for any other substanti al

cause.

56. Now t he question cones: how and at which stage
the School WManagenent is expected to seek |eave from
the Tribunal to | ead additional evidence in exercise of
its right. In our considered view, such right should
be exercised, as soon as there is challenge to the
action of the nmanagenent, i n appeal before the
Tribunal, contending that there was no sufficient
evidence to prove the charges |eveled against the

appel | ant/ enpl oyee. In the event of exercise of such
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right by the school managenent, the Tribunal is
expected to consider the question of grant of |eave to
| ead additional evidence subject to conpliance of
provision of order 41 rule 27 of C P.C In the event
of grant of |eave opposite party-enployee would also
get an opportunity of placing his side before the
School Tribunal 1i.e. when the School Managenent is
allowed to | ead additional evidence on the question of

m sconduct before the Tri bunal.

57. At the sane tine, if the enployee cones before
the Tribunal challenging the punitive order on nerits
in appeal contending that the evidence 1is not
sufficient to prove alleged m sconduct or that he has
sone additional evidence in his possession to establish
his innocence, which he could not produce for want of
know edge in spite of due diligence at the tine when
the enquiry was conducted; in such circunstances, there
Is no fetter on the power of the School Tribunal to
admt such evidence at the instance of the enployee.
It is, thus, al ways open for the School Tribunal to
t ake such additional evidence on record for the reasons
to be recorded, after giving rival parties fair
opportunity followng principles of natural justice.
This power, however, has to be exercised by the
Tribunal before expressing its opinion about validity
or invalidity of the punitive action of the managenent
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chal l enged in appeal. In every case, the managenent
cannot be allowed to lead de novo evidence before the
Tribunal because that right 1is <circunscribed wth
certain conditions |aid down under order 41 rule 27 as

I ndi cat ed her ei nabove.

58. The Tribunal, therefore, has power to take
addi tional evidence on record only in the contingency,
where the nmanagenent or enployee wants to suppl enent
the evidence already on record by |eading additiona
evidence to prove their contentions, however, subject
to the provisions of section 107 read with order 41
rule 27 of C.P.C. After leading the evidence by both
the parties in support of their contentions, it is
al ways open to the Tribunal, in exercise of its power
of judicial review, to reappreciate the said evidence
so as to find out whether or not action of the school

managenent can be sust ai ned.

59. In so far as the submssion of the |earned
counsel for the appellant that the Enquiry Commttee
being neutral cannot be equated wth inquiry in
donestic enquiry and further that report of the Enquiry
Comm ttee is binding on the Managenent is concerned, we
find ourselves unable to agree with the sane.
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60. In so far as the binding nature of report of
the Commttee is concerned it appears to wus that
section 4A of the Act is a conplete answer to the said
subm ssi on. Section 4A cane to be inserted by the
Maharashtra Enpl oyees of Private Schools (Conditions
of Service) Regulation (Arendnent) Act, 1987 to provide
for Director/s power to hold or to order holding of
inquiries where the Director is satisfied that in any
case of alleged m sconduct or msbehavior of serious
nature or noral turpitude of an enployee, the Inquiry
Comm ttee has unreasonably exonerated the enployee or
where the Managenent has either neglected or refused
to hold an inquiry against such enployee, or where
there is a failure on the par of the Mnagenent to
initiate action as directed by him under this section.
On hol ding such inquiry by hinself or on receipt of the
report of the inquiry officer if the Director is
satisfied that the charges of serious m sconduct,
m sbehavior or, as the case may be, noral turpitude
have been substantially proved he shall, after giving
an opportunity to the Mnagenent and the enployee of
bei ng heard direct the Mnagenent to inpose a penalty
of dismssal, renoval from service termnation of
service, or as the case may be, reduction in rank as he
may, in the circunstances of the case, deem fit.
Readi ng of Section 4 A nmakes it clear that the findings

of the Enquiry Report or the recomendations of the
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Enquiry Committee are not final and the Managenent can

al ways chal |l enge the sane before the Director.

61. W also disagree with the subm ssion urged by
Ms.Patil that in case the additional evidence is
permtted to be led before the Tribunal the powers of
the Tribunal wunder section 11(2) would be truncated
I nasmuch as nuch as the Tribunal would not be able to
declare the action of the managenent in termnating the
services in violation of the Rules. W also hold that
whil e deciding the appeal before it, the Tribunal can
al ways exercise powers under section 11(2) of the Act
even in a case where the evidence or additional

evidence is allowed to be | ed before the Tribunal .

62. Needl ess to nention that so far as enquiries
before the Labour Court or the Industrial Court under
the Labour and Industrial |egislation are concerned,
those enquiries are basically required to be in tune
wth the principles of nat ur al justice and in
consonance with the standing orders which cannot be
elevated to the status of statutory provisions. The
certified standing orders franmed under and in
accordance with the Industrial Enploynent (Standing
Orders) Act, 1946 are statutorily inposed conditions of
service and are binding upon both, the enployers and

enpl oyees, though they do not anpbunt to statutory
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provisions . Any violation of these Standing Orders
entitles an enployee to appropriate relief either
before the forunms created by the Industrial D sputes
Act or the civil court where recourse to civil court is

open.

63. The policy of law energing from the Industrial
Di sputes Act and its sister enactnents is to provide an
al ternative di sput e-resol uti on mechanism to t he
wor knmen, a nechanism which is speedy, inexpensive,
I nformal and unencunbered by the plethora of procedural
| aws and appeal s upon appeal s and revisions applicable
to civil courts. Indeed, the powers of the courts and
tribunals under the Industrial D sputes Act are far
nore extensive in the sense that they can grant such
relief as they think appropriate in the circunstances
for putting an end to an industrial dispute. As
against this, the ME P.S. Act and Rules constitute
statutory provisions thensel ves. As such, free-hand
given to the enployer under Industrial and Labour
Legislations to lead evidence to prove m sconduct in
case of no enquiry or defective enquiry cannot be
recognised in toto while considering such cases arising

under the provisions of the ME P.S. Act and Rul es.

64. In the aforesaid backdrop, we hold that the

Tribunal has a power to take additional evidence on
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record mainly in the contingency, when the nanagenent
wants to supplenent its evidence already on record, at
the same tinme, the enployee has also a corresponding
right to | ead additional evidence either in rebuttal or
to supplenent his attenpt to dislodge the action of the
managenent, again but subject to the provision of order
41 rule 27 of C.P.C. This is independent of power of
the Tribunal given under sub-rule (1)(b) of rule 27 of
order 41 of C P.C The parties, thereafter, are
expected to leave the matter in appeal for being
deci ded by the Tribunal on its own nerits.

65. But this should not be understood as placing
fetters on the powers of the Tribunal. It is always
open to the Tribunal to exercise its powers on the
peculiar facts and circunstances of each case as it
deens just and necessary in the interest of justice.
Take a case where the managenent is not in a position
to hold enquiry because of the situation brought about
by the enployee hinself naking it inpossible for the
managenent to hold enquiry before taking punitive
action against him in such contingency, the School
Tri bunal Is not powerless to permt the School
managenent to |ead evidence to prove the act of
m sconduct before it to support its action. Thi s
| egal sanction in law is inplicit in sub-rule (b) of
rule 27 of order 41 of C P.C. which reads as ..... for

::: Downloaded on -19/11/2021 16:22:42 :::



52

any other substantial cause This clause gives w de
di scretion to the Tribunal, which, no doubt, is
required to be exercised judiciously for the reasons
to be recorded. But, exercise of such powers in every
case; in a routine manner would take away the very
object of the legislation neant to provide the
enpl oyees security and stability of service to enable
them to discharge their duties effectively and
efficiently. Therefore, such power is available for
bei ng exercised only in the extrenely exceptional cases
and in conpelling circunstances and not in a routine

manner in every case.

66. W may make it clear and clarify that although
we have observed that in certain extrenely exceptional
and conpel ling contingencies the school managenent nay,
in a case of grave nature of m sconduct, dismss the
enpl oyee without holding an enquiry but, ordinarily,
such an enquiry should not be dispensed with unless it
I's inpossible to hold. In the event, it is found
ultimately by the Tribunal that the School Managenent
has taken recourse to dispense with the enquiry w thout
any exceptional and conpelling circunstance or the
order of term nation has been passed nala fide or by
way of victimzation, then it would be open to the
Tribunal to award suitable conpensation to the enpl oyee

and adopt the route followed by the D vision Bench of
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this Court in the case of Kashiram Kat hane(supra)for the
reason that the mandate of the Act and Rul es has not been
followed and principles of natural justice have not been
conplied wth.

67. In view of what is stated hereinabove, the
question referred and the issue franmed is answered
accordingly. The Registry is directed to place this
Letters Patent Appeal before the D vision Bench for

heari ng and order.
68. W express our gratitude to M.R B. Pendharkar,
a Senior advocate of this Court, who at a short notice

agreed to act as "amcus curie' wupon request nade by

us.

V. C. DAGA, J.

A. P. LAVANDE, J.

A. B. CHAUDHARI , J.
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