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ORIGINAL CIVIL—FULL BENCH

Before Mr. P. V. Rajumannar, Chief Justice, Mr. Justice
Viswanuthe Sustri und My, Justice Svmusunduram

SRIMATHI CHAMPAKAM DORAIRAJAN ARD ANOTHER,
PETITIONERS

.

THE STATE OF MADRAS, REPRESENTED BY
THE CHIEF SECRETARY, REBPONDENT *

Constitution of India, Arts. 14, 15 (1), 29 (2) and 46—Funda-
mental Rights—Admission to Colleges—Madras Communal
Government Order (F.0. No. 1254, Education, dated 17th May
1948)—-Jilegal

Artiola 15 (1} of the Constitution of India in unamhiguous
terms declares that the State shall not discriminate against any
citizen on grounds only of religion, race, caste, sex, place of
birth or any of them. What that article says is that no person
of a partioular religion or caste shall be treated unfavourably,
when compared with persons of other religions and castes,
meraly on the ground that he belongs to a particular religion
or casta.

Any classification or differentiation of persons reasonably
relevant and germana to the recognized principles of good and
just government is not unconstitutional. Classification does
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not mean discrimination, and classification which is prohibited
by the Constitution cannot justify legislation or State action
based thereon. In deciding whether an exercise of govern-
mental powar, whetler lsgislative or administrative, violates
these principles, the Court js entitled to go behind the face of
things and enquire into its fairness in actunl working and
enforoement.

The right that is recognized and guaranteed agminst dis-
crimination by Articles 15 (1) and 29 (2) is the personal right
of evary individual citizen; his oaste, race or religion being
wholely irrelevant, not only irrelevant, but expressly tabooaed
from congideration. The significance of the word “only ” in
Article 15 (1) of the Constitution is that, other qualifications
being equal, the race, religion or caste of a citizen should not
be a ground of preference or disability.

The communal G.0. violates Article 15 (1) of the Consti-
jution. It makes caste and religion a ground of admission or
rajection. By its allotment of a fixed numbar of seats to
students of a particular caste or community, the sommunal
G.0. denies equal treatment for all citizens under like cir-
cumsatances and conditions, both in the privilages and
disabilities imposed.

Part IIT of the Constitution dealing with ** Fundamental
Rights ¥ is a categorical statement of the very principles of
individual and sucial justice, whose transgression in the
exercisg of governmental power is expressiy forbidden. The
Constitution has struck the balance between government
power and the rights of individual citizens and it has to be
obayed. Article 15 (1) controls the °° temporary will of a
majority by & permanent and paramount law settled by the
deliberate wisdom of the whole nation.”

Donial of adinission iy different from disorimination, the
former involving a wholasale refusal and the latter a preference
of some and rejection of others. Discrimination i hit by
Article 15 (1) and denial of admission by Article 2¢ (2). The
fact that the Constitution reverses previous administrative
principles and practices widely prevalent in this State is not a
ground for neutralising its operation and offect ; for Article
15 (1) of the Constitution was specially intended to abrogate,
and expressly abrogated, discrimination against citizens on

“grounds of race, religion or caste.

Artiole 46 oannot override the provisions of Articles 15 (1)
and 29 (2) or justify any law or act of tha State contravening
their provisions. ‘
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PrriTioNs praying that in the circumstances stated
in the affidavit filed therewith the High Court may be
pleased to issue a writ of mandamus or any other
guitable prerogative writ restraining the respondent
and all officers and subordinates thereof from enforeing,
observing, maintaining or following or requiring the
enforcoment, observance, maintenance or following
by the concermed authorities in the State of the
notification or order generally rcferred to as tho
communal G.O. {(G.0. No. 12564, Education, dated
17th May 1948) in and by which admissions to
the Madras Medical College/Engineering College is
sought or purported to be regulated in such a manner
a8 to infringe and involve the violation of the Funda-
mental Rights referred to in the clauses of the
Constitution of India and that the communal G.O. so
called being against the Constitution of India, the
rules and regulations and restrictions contained
therein should not be enforced, observed, maintained
or followed or required so to be by any subordinate
authority either directly or indirectly and for costs of
the wpplication.

The facts of the case and the arguments of Counsel
appear fully in the Order.

V. V. 8rinivasa Ayyangar, N. R. Raghavacharior
and V. Devarajan for petitioner in C.M.P, No. 5255 of
1950,

Allads Krishnaswemi Ayysr for N. Rajogopalo
Ayyangar and V. Sethuraman for petitioner in CM.P.
No. 5340 of 1950.

Advocate-General (K. Kuttikrishng  Menon) for
respondent in both petitions.
Cusr. adv. vulf.
ORDER
Rasamarnnar C.J.—In these two applications
substantially the same questions fall to be decided

and they were therefore heard together. In Civil
12a
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Migscellaneous Petition No. 5255 of 1950 the petitioneris
one Srimathi Champakam Dorairajan. Intheaffidavit
filed by her in support of the application, she states
that ghe is a graduate of the Madras University having
passed in 1934 the B.A. degree examination taking
Physics and Chemistry for her subjects, that owing to
financial and other difficulties she could not join
forthwith or seck to join the Medical College, that she
has since been able to decide on reading for a medical
degree, that she made cnquiries with regard to her
admission into the Government Medical College at
Madras in the M.B.B.8. course, that-she ascertained
that in respeet of admissions into thesaid College the
authorities were enforeing and observing an order of the
Government, referred to as the communal G.0., in
and by which the admission into the Medical
College is to be regulated not by qualification or suita-
bleness of the candidate applying for admission, but by
directions involving the making of discriminations
between applicant and applicant on the ground of
caste, sex, cte., and that in the face of that order she
had little or no chance of being admitted into the said
College. She contends that the said order of Govern-
ment i8 void as it is inconsistent with the provisions of
the Constitution of India and operates as an infringe-
ment of her personal right as a citizen of the State of
Madras, and that the maintenance of that order is an
infringement of the Fundamental Rights declared and
formulated by the Constitution of India. She there-
fore prays for the issue of a writ of mandamus, or any
other suitable prerogative writ, restraining the State of
Madras and all its officers and subordinates from
enforcing, observing, maintaining or following or
requiring the enforcement, obsorvance, maintenance
or following by the concerned authorities in the State of
the notification or order generally referred to as the
communal Government Order, in and by which
admissions into the Madras Modical Collogo is sought or
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permitted to be regulated in such a manner as to
infringe and involve the violation of the Fundamental
Rights referred to in the clauses of the Constitution of
India, namely, Article 15, clause 1, and Article 29,
clause 2.

In Civil Miscellaneous Pefition No., 5340 the
petitioner i8 one C. R. Srinivasan. In his affidavit he
statea that he has passed the Intermediate Examination
of the Madras University held in March 1950 in Group I,
taking Mathematics, Physics and Chemistry as his
optionals, in the first class and obtained for a maximum
of 450 marks in the optionals 369 marks ; that he has
filed an application for admission to the Hngineering
College at Guindy, that he learns that the admission in
the Engineering College is governed by a Government
Order whereby admission iz governed by communal
proportion (the order already referred to in the previous
civil miscellaneous petition), that he apprehends that
there is no prospect of his application being considered
oh its merits with due regard to his qualifications,
ignoring considerations of race, caste or religion. The
petitioner confends that the said Government Order
is inconsistent with Article 15 and Article 29 (2) of the
Constitution and prays that the Government may be
directed to rescind the order and direct the Committee
appointed to select the candidates for admission into the
Engineering College to consider his application for
admission on its relative merits without reference to
congiderations of religion, race, caste, language or any of
them and to dispose of the same in accordance with
the terms of Articles 29 (2) and 15 of the Constitution.

On behalf of the State of Madras, counter-aflidavits
were filed in the two petitions setting forth practically
the same legal contentions. In the counter-affidavit
filed in Civil Miscellaneous Petition No. 5256 of 1950
it is stated that the total number of seats available in
the four Medical Colleges run by the Government of
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Madras is only 330; that out of these, 17 seats are
reserved, for students coming from outside the State,
12 seats for discretionary allotment by the Government
in consultation with the Surgeon-General; that the
balance of seats available arc apportioned between four
distinet groups of districts in the State, that the seats
so apportioned are filled up according to the rule
intended to protect the weaker sections of the people
and to provide equal opportunities to all, that accord-
ingly out of 14 seats § are allotted to Nou-Brahmin
Hindus, 2 to backward Hindu Communities, 2 to
Brahmins, 2 to Harijans, 1 to Anglo-Indians and Indian
Christians and 1 to Muslims. The above allocation is
claimed to be based notsolely on population figures,
but thatit has been worked out after a due consideration
of the numerical strength, literary attainments and
the economic conditions of the various communities
in the State. Subject to these regional and protec-
tive provisions, selection from among the applicants
from a particular community from one of the groups of
districts is made on certain principles, preference being
given in a particular order. No less than twenty per cent
of the total number of seats available for students of the
State are filled by women candidates separately for
each region. It is open to the Selection Committee to
admit a larger number of women candidates in any
region if gunalifiedt candidates are available and if they
are eligible for selection on merits vis-G-vis the men
candidates. On behalf of the State it is contended
that the Order of Government regulating admissions to
the College is not invalid, because under Article 46
of the Constitution, the State iz bound to promote
with special care the educational interests of the
weaker sections of the people and protect them from
social injustice and all forms of exploitation, and that
the State has the sole discretion to.decide who are
weaker sections of the people. Itispleaded that asthe
number of seats available in educational institutions
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maintained by the State represents only a fraction of
the number of applications for such seats, quite a large
number of applicants have to he denied admission,
but such denial is not on grounds only of religion, oaste,
ete., but on a multiplicity of grounds including the
paucity of seats, the necessity for regional and linguistic
representations, the neocessity for promoting with
special care the interests of the backward communities
and other factors and that the said order of Govern-
menf is neither illegal nor opposed to any article of the
Consgtitution of India.

In Civil Miscellaneous Petivion No, 5340 of 1950
& counter-affidavit similar to that filed in the previous
civil miscellaneous petition was filed on behalf of the
State. The total number of seats available in the
Government Engineering Colleges is only 395, out of
which 21 seats are reserved for students coming from
outside the State including refugee studenta.

Reply affidavits were filed by the petitioners in
both the applications. They contain mostly legal
arguments which will be noticed later on in the judg-
ment. In Civil Miscellaneous Petition No. 5340 of
1950, a further affidavit was filed on behalf of the State
appending three statements, one showing the selection
of candidates from the various communities in the
respective zones according to the present Government
Order, another showing the selection of candidates on
the basis of only the marks obtained in part IIT of the
Intermediate Examination and a third showing the
percentage of seats which the various communities
would get on the basis of population, on the basis of
marks obtained in the examinations, on the basis of the
existing rules and on the bagis of the proposed
admissions this year. 1t is pointed out that if the
present Government Order is disregarded and selection
is made on the basis of marks, the Brahmin community
stands to gain by 172 seats, that Non-Brahmin com-
munities lose fifty per cent of their seats totalling 112 ;
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none of the Harijans would be selected, i.e., they would
Iose 26 seats and the Muslim community would lose

a2 OF
Tap Srar® 7 93 seats,

RATAMANNAR
C.Ja.

The applications were fully and ably argued by
Mr. V. V. Srinivasa Ayyangar and Mr. Alladi Krishna-
swami Ayyar for the two petitioners and by the learned
Advocate-General for the State of Madras. None of
them was able to cite any authority which directly
dealt with the question to be decided and it was common
ground that provisions in pars materie with the material
Articles of the Constitution of India are not to be found
in any of the well-known Constitutions of the world.

The two provisions of the Constitution on which
learned Counsel for the petitioners strongly relied in
support of their contention that the Government Order
above mentioned was invalid are clause 1 of Article 15
and clauso 2 of Article 28. They run as follows :-—

“ Art. 13 (1). The Stwte shall not discriminate sgainsl
any vitizen on grounds only of religion, race, casto, sex, place
of birth or any of them.

¥ ] * *

Art. 29 (2). No citizen shall be denied admission into
any aducational institution maintained by the Stata or
receiving aid out of State funds on grounds only of religion,
race, caste, language or any of them.”

~ Axticle 14 of the Constitution was also incidentally
referred to. This article embodies the principle of
cquality before the law, which is a part of the rule
of law as enunciated by Professor Dicey and the rule of
equal protection of the laws contained in the Fourteenth
Amendment to the Constitution of the United States of
America. Certain decisions of the Supreme Court of
America construing the phrase “ the equal protection
of the laws 7’ were cited to us, but learned Counsel for
petitioners agreed that it was not necessary to rely on
them as direct authorities in their favour, because
there were other articles in our Constitution which
directly supported their contention.
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‘The contention on behalf of the petitioners briefly
in that the Fundamental Rights of the petitioners as
citizens of India declared by Article 15 (1) and Articls
29 (2) of the Constitution would in effect be denied
by the enforcement of the order of Government
roferred to as the communal G.0., because (i)
the State is discriminating against them on
grounds of religion, caste and sex, and (ii) they are
likely to be denied admission on grounds only of
religion and caste. All that they pray for is that their
applications for admission should be considered on
their merjts without taking into consideration their
religion, caste or sex.

The question is: Is the communal G.0., when
applied to the case of the two petitioners, in
any way inconsistent with either or both the said
provisions of the Constitution ? Has the ¢ Fundamental
Right” of the petitioners either under Article 15 or
under Article 20 been ignored by the Government in
geeking to enforce the said order ?

Article 29, clause 2, expressly refers to admiesions
to educational institutions. Mr. Alladi Krishnaswami
Ayyar invited our attention to the proceedings of the
{onstituent Assembly which relate to the passing of
this article by that Assembly. In the Constitution
a8 originally drafted, the corresponding provision was
Article 23 (2) which was in the following terms .—

“ No minority, whether based on religion, community
or language, shall be disoriminated against in regard to the
admission of any person belonging to such minority into any
eduoational institution maintained by the State”,

In the place of this provision, the clause as we now
find was substituted by an amendment proposed by
Pandit Thakur Das Bhargava. The three points of
difference between the provision as originally drafted
and the provision as substituted were: (i) the words
““no citizen ” were substituted for the words ° no
minority ”, (ii) not only institutions maintained by
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the State but also institutions receiving aid out of
State funds were included and (iii) instead of the words
“religion, community or language’, the words
adopted were *‘religion, race, caste, Ianguage or any
of them,

Mr. Alladi Krishnaswami Ayyar contended that the
right given to a citizen under Article 29 (2) of the
Consfitution is an individual right given to the citizen
as such and not as a member of a community or caste.
The right is expressed in unequivocal terms, a right
not to be denied admission into any State-maintained
or State-aided educational institution on any of the
grounds of religion, race, caste or language. There is
no reservation in favour of any class of citizens, as for
instance, in Article 16, which deals with appointments
and offices under the State, clause 4 of which says:

 Nothing in this article shall provent the State from
making any provision for the reservation of appointments or
posts in favour of any backward class of citizens which, in the
opinion of the State, ir not adequately represented in the
Services under the State .

On behalf of the State, the learned Advoocate-
General relied strongly on the word ‘“‘only ” which
occurs in Article 29 (2). His contention was that the
petitioners would be denied admission not only on
any of the grounds mentioned in the Article, but also
on other grounds, namely, paucity of seats and necessity
to make due provision for weaker sections of the
citizens. There wags some controversy as to the exaot
connotation of the word ““only  in the place where
it occurs. Petitioners’ Counsel contended that the
word meant “ merely ”’ or “solely ” and that what
the Article prohibits is, taking any of these factors
into congideration. If one of the reasons for the
denial of admission is the fact that the applicant
belongs to a particular religion, race or oaste, then
the denial is wrong. In other words, it is only these
grounds or any of them which are mentioned in the
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artiole that are prohibited from being taken into
account, There may be other wvalid grounds for
refusing to admit any applicant. If otherwise there is
no disqualification or disability attaching to an appli-
oant, he should not be denied admission solely on the
ground that he belongs to a particular religion or race
or caste, ! Speaking for myself, I do not think much
turns on the presence of the word “only ™ in the
article.” Even if that word had been omitted, the
effect of the article would probably be the same.
(vide Article 325 for a similar use of the word “ only ).
I, however, think that there is some force in the
Advocate-General’s contention that this article would
apply only if the persons of a particular religion, race
or caste are totally excluded on the ground of their
religion, race or caste, but would not apply when no
person of any religion, race or caste i denied admigsion
as such. Now let us look at the case of the present
applicants. They say they are likely to be denied
admission. On what ground ? They would say that
it is becanse they belong to the Brahmin caste. But is
that all ¥ Is it not also because that they apprehend
that their qualifications would not enable them to
compete with other Brahmin candidates for the limited
number of seats allotted to the Brahmins ? Without
reference to other factors, like, e.g., marks and the
class secured by the candidate, it cannot be predicated
in every oase from the simple fact that the applicant
18 & Brahmin that he will be denied admission. No

doubt in the two petitions before us, we were told.

that the applicants were not included in the provisional
list compiled by the Select Committee. That may be
so. But if the applicants had probably secured more
marks than they actually got, they might well have
been included in the list in spite of the fact that they
belong to the Brahmin caste. This is one way of
looking at the matter. Another way is this. Here is
& candidate who, if he had not heen.s Brahmin, but
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had been a member of another caste or had belonged
to another religion, might have secured admission,
but because he is a Brahmin, he has been denied
admission. The applicants before us, supposing they
had been Harijans, would have been certainly admitted
on the marks thoy had got and on their other qualifi-
cations. But they have been denied admission,
because they are Brahmins, I must confess that
there i3 much o be said for both points of view.
I would, however, refrain from deciding these appli-
cations on this point either way. But I will indicate
my opinion, In my view, it is only when it can be
said that under the impugned Government Order
a person per se, because he belongs to a parficular
religion or caste, cannot obtain admission into a parti-
cular institution that the Article is contravened.
I have in mind the instances of the American cases
cited to us in which Negroes have been denied admis-
gion golely because they are Negroes and the regulations
of the educational institution to which they sought
admission prohibited completely the admission of the
members of the coloured races ; see Stpuel v. University
of Oklakoma(l), Sweatt v. Painter(2) and McLourin v.
Oklahoma State of Regents(3).

The clause in the Fourteenth Amendment to the
United States Constitution which provides for the
equal protection of the laws has been always inter-
preted as a provision for preventing the enforcement
of disoriminatory measures. The equal protection of
the laws has been understood as a pledge of the pro-
tection of equal laws ; Yick wo v. Hopkins(4). In the
words of Chief Justice TAFT:

““ The guarantee was aimed at undue favour and indivi-
dual or class privilege on the one hand snd at hostile dis-

crimination or the oppression of inequality on the other,
*  ® The guarantee was intend=d to secure equality of

(1) (1948) 92 U 8. Lawyors’ Edn. 247 ; 338 T1.8. 631
{2} {1950} 62 L.W. {Jowrnal Baction) 89
(3) (1950) 83 L.W. (Journal Sectionj 91 (4) (1386) 118 U.S, %58
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protastion not only for all but against all similarly situated ™ ;
Truaz v. Corrigan(l).

This clause requires that there shall be no distinction
made on the sole basis of race or colour. Though the
cases on this subject are legion, it will be not without
interest to refer to oases relating to admissions to
educational institutions. In Missouri ex. Rel Gaines
v. Canada(2) it was held that a State which precluded
Negroes from a State-maintained Law School open to
White students could not be said not to have dis.
criminated against Negroes in violation of this clause.
In Swpuel v. University of Oklahoma(3) the SBupreme
Court held that the equal proteotion clause required
s State-maintained Law School for White students
to provide legal education for a Negro applicant. The
Court said :

“The petitioner is entitled to s:cure legal education
affordad by a State institution. To this time it has. been
denied her although during the same period many White
applicants have been affordsd legal education by the State.
The State must provide it for her in conformity with ihe
oquel protection clause of the Fourveenth Amsndment and
provide it as soon as it does for applicants of any other group.”
Two recent decisions decided in June 1950 may also be
referred to, namely, Sweatt v. Painter(4) and McLaurin
v. Oklahoma Siate of Regents(5). In the former case,
an application by a Negro student for admission to the
University of Texas Law School was rejected solely
becanse he was & Negro. This was in accordance with
the State law which restricted admission to the Univer-
sity to White students. The Supreme Court held
that the petitioner was entitled to his full constitutional
right, namely, legal education equivalent to that
offered by the State to students of other races and
that he could not be denied admission solely on the
ground that he was a Negro. In the latter case, the

(1) (1821) 257 U.8, 318, a32 (2) (1088) 305 U.8; 237
(3) (1048) 92 U.8. Lawyers’ Edn, 247; 332 U.8. 631

(4} {1950} 63 L.W. (Journal Beckion) 88

(8) (1850} 83 L.W. (Journal Becbion) 81
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question was whether a State, after admitting a Negro
student to graduate instruction in its State University,
afford him different treatment from other students
golely because of hig race. The Supreme Court
answered the question in the negative, They held that
the Xourteenth Amendment precludes differences in
treatment by the State based upon race. AsIremarked
during the course of the argumenti—and I understood
Mr. Alladi Krishnaswami Ayyar 6o concede—the
American decisions are not directly applicable in
construing Articles 15 (1) and 29 (2), though they may
have some bearing in construing Article 14 of our
Constitution.  There is one important ditterence
introduced by Article 20 which is absent in the United
States. There it has been held that the equality clause
would not be violated by a segregation of the races
in separate educational institutions, provided equal
facilities for study were provided for the two races.
But according to our Constitution, such segregation on
grounds of race would be invalid. It may also be
noted that the American cases deal with State laws
or regulations which totally excluded all Negroes
from particular educational institutions. Not a single
case has been brought to our notice in which there was
no auch total exclusion, but only a restriction of the
number of seats available for them similar to what
we have in the communal G.0. In the American
inatances, the fact that the applicant was a Negro
was sufficient to exclude him from admission to an
institution. That is not the case according to the
communal G.0., for it is not suggested that any appli-
cant who happens to be a Brahmin would be invariably
denied admisston to either the Medical or the Engineer-
ing College.

Mr. Alladi Krishnaswami Ayyar referred us to the
decisions in Mcelabe v. Aichison T. & S.F.R. Co.(1)

(1) (1814} 236 1.8, 15}
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and Missouri ex, Rel Gaines v. Canada(l) in support
of his contention that the right asserted by the appli-
cants in these petitions is & personal and individual
right as citizens and not a8 members of a partioular
religion or caste. T agree with him. In the recent
case of Sweati v. Painter(2) Chief Justice Vinsow
observed :

‘It is fandamental that these cases concern rights which
ara personal and present *’,

In Missouri ex. Rel Gaines v. Canada(l) Chief Justice
Huanes declared thus:

“ The petitioner’s right was a personal one. It was

8¢ an individual that he was entitled to th: equal protection
of the laws and the State was bound to furnish him within
its borders facilities for legal education substantially equal
to those the State there afforded for persons of the White
raca, whether ot not ofher Negross sought the same oppor-
tunity.”’ )
I agree that it is no answer to the petitioners’ appli-
cations to say that other Brahmin studeuts have been
admitted into the Medical and Engineering Colleges.
The question is, whether there has been any dis-
crimination against the pefitionera hecause they belong
to a particular caste.

In my opinion, these applications must be decided
in favour of the petitioners on the terms of Article 15(1).
That article in unambiguous terms declares that the
State shall not digeriminate against any citizen on
grounds only of religion, race, caste, sex, place of
birth or any of them. * Discriminate against ”
means ‘‘ make an adverse distinction with regard to ”,
“ distinguish unfavourably from others™ (Oxford
Dictionary). What the article says is that no person
of a particular religion or caste shall be treated
‘unfavourably, when compared with persons of other
religions and castes, merely on the ground that he
belongs to a particular religion or caste. Now what

(1) {1038) 305 U8, 387  (2) (1050 63 L.W. (Journal Section) 89
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does the communal G.0. purport to do * It says that
a limited number of seats only are allotted to persons
of a particular caste, namely, Brahmins. The qualifi-
cations which would enable a candidate to gsecure one
of those seats would necessarily be bhigher than the
qualifications which would enable a person of another
caste or religion, say, Harijan or Muslim to secure
admission, A perusal of the statements filed on
behalf of the State demonstrates this fact amply.
We find, for instance, that while the four Brahmin
candidates selected from Rayalaseema to the Engi-
neering College secured marks ranging from 398 to 417,
the two Harijan candidates who were selected secured
only marks between 214 and 231. It appears to me
that, in view of these facts, it is impossible for the
State to contend that thers has been no discrimination.
If a Harijan candidate who gets 231 marks can be
admitted, but a Brahmin candidate even if he gets
390 is not admitted, there is obvions digparity in the
treatment of the candidates because they belong to
different castes.

In & way the learned Advocate-General did not
deny the fact of discrimination. Only he attempted
to justify such discrimination on grounds of public
policy and as necessary to bring about social justice
by promoting the interests of the educationally back-
ward sections of the citizens. In this connexion
Article 46 of the Constitution was very strongly relied
on by the Advoocate-General. It runs thus:

“The State shall promote with apecial cara the educational
and poohomic interests of the weaker sections of the people,
and in particular, of the Scheduled Castes and the Schedulsd
Tribes, and shall protect them from sosial injussice and all
forms of exploitation.”

This article occurs in Part TV of the Constitution
which contains directive principles of State policy
whiach, according to Article 37, are not enforocable
by any Court but aro nevertheless fundamental in the
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governance of the country and have to be apphlied
by the State in making laws. Though the G.O. in
question was passed long prior to the coming into force
of the Conatitution, it was sought to be justified as
oarrying out the principle adopted by the Constitution
in Article 468. The Advocate-General drew a vivid
picture of the injustice which would result if no dis-
crimination were made between, say, Brahmins and
Harijang, and both the applications were dealt with
on merits, If the marks standard were to be applied
uniformly, the result would be, he stated, that while
249 Brahmin candidates would sevure admission, no
Harijan and only 3 Muslims would be selected.

1t is an undeniable fact that the citizens of the
Indian Union profess different religions and belong
to several castes and speak many langusges. One
ghould probably also add that they belong to different
races. There are many articles of the Constitution
which expressly refer to these differences and there
are other Articles which clearly imply their exigtence.
There arc minorities as well as majorities based on
religion, caste or language. One finds running through
the Constitution two underlying conceptions which
inform the entire scheme of national life ¢nvisaged
by it. One is the principle of equality, not only of
status but also of opportunity; and the other is the esta-.
blishment of a social order based on social, econemie
and political justice. As neceesarily following from
such an ideal, there is the exhibition of an anxiety to
promote the interests of the backward and weaker
sections of the people. With this end in view, the
Congtitution provides for safeguarding their interest
in several respects. Article 16 (4} is an instance
already mentioned. There are other provisions as
well. Part XVI contains special provisions relating
to certain classes. There are provisions for reservation
of seatsin the House of the People and in the Legis-
lative Assemhlies of every State for the Bcheduled
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Castes and Tribes. Poweris given to the President to
nominate members of the Anglo-Indian community
if that community is not adequately represented.
Article 3356 enjoins the claims of the members of the
Scheduled Castes and the Scheduled T'ribes to be taken
into consideration consistent with the maintenance of
efficiency of administration in the making of appoint-
ments to services and posts in connection with the
affairg of tho Union or of a Btate. Articles 336 and
337 are special provisions for the Anglo-Indian com-
munity in the matter of services and education.
According to Article 338, there shall he a Special Officer
for the Scheduled Castes and Scheduled Tribes whose
duty shall be to investigate all matters relating to the
safeguards provided for them under the Constitution
and report to the President upon the working of those
safeguards. Article 340 provides for the appointment
by the President of a Commission to investigate the
conditions of socially and educationally backward
classes within the territory of India and the diffi-
culties under which they labour and to make recom-
mendations as to the steps that should be taken by
the Union or any State to remove such difficulties
and to improve their condition and as to the grants
that should be made for the purpose by the Union or
any State.

Granting that one of the objectives of the Consti-
tution ia to provide for the uplift of the backward and
weaker sections of the people, which inler alia is
embodied in Article 46, can we hold that the State is
at liberty to do anything to achieve that object ?
The obvious answer is ““ yes 7', g0 long as no provision
of the Constitution is contravened and no Fundamental
Right declared by the Constitution is infringed or
impaired. It may be conceded that in one sense
Articles which prohibit discriminatory treatment in
any matiber relating to the State are inconsistent by
themselves with any action on the part of the State
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to make provisions specially favourable to the back.
ward and weaker sections of the people. That is
why we find exceptions have been made expressly
to the principle of non-diserimination in certain
specified matters, the most important of which is in
respect of appointments and offices under the State.
After reiteraling the principle of non-discrimination
in Article 16 (2), Article 16 (4) makes an exception and
provides for discrimination in favour of backward
classes of citizens.

Now there is no such provision for reservation as
regards admissions into educational institutions.
Whetler the omission to make such reservation was
deliberate or accidental we cannot speculate. The
learned Advocate-(General pressed upon us the con-
dition of educational backwardness which prevails
among several sections of the people in the State, and
roprosented that unless special rcscrvations are made
in favour of such sections, the Stale cannot promote
adequately their educational interests. Presumably
this state of affairs was well-known to the representa-
tivea ‘of this part of the country in the Constituent
Asgsembly. If they and others who felt a similar
difficulty had urged upon the Asgembly the necessity
for such a provision for reservation, the Assembly
might well have agreed to a provision similar to
Article 16 (4) in respect of admissions to educational
ingtitutions as well. Actually, however, there is no
such provision and we do not feel justified in adding
a new provision by way of an exception to the expressed
declaration made in Article 15 (1) and Article 29 (2).
In our opinion, Article 46 cannot override the provi.
gions of these two Articles or justify any law or act
of the State contravening their provisions.

The learned Advocate-General contended that, in
all State legislation and executive action, classifioa-
tion is inevitable and there i3 nothing in the Consti-
tution: which probibits such classification. It is true
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that the equal protection of laws clause of the
Fourteenth Amendment to the Constitution of the
United States has been often held not to preclude
legislative classification provided it is reasonable and
not arbitrary. As Chief Justice TarrT observed
in the leading case of Truax v. Corrigan(l) :

““In adjusting legislation to the need of tha people of
& State, the lagislature has a wide discretion and it may be,
I fully conceds, that perfoct uniformity of treatment of all
parsons is neither practical nor desirable, though classification
of persona is constantly necesary.”

Mr. Justice FRANKFURTER in a later case observed :

" The equality at which the Equal Protection Clause

aims is not a disembodied equality. The Fourteenth Amend-
ment enjoins th> equal protaction of the laws and laws are not
abstract propositions. They do not ralate to abstract units A,
B and C, but ave expressions of policy sarising out of spacial
difficulties addressed to the attainment of spacific needs by
the uue of specific remedies. The Constitution doss not require
things which aro difforent in faot or opinjon o be treated in
law as though they ware the same,”
Two things, however, rannot be overlooked, Firstly,
that classification does not necessarily mean digerimi-
nation and, secondly, classification which is prohibited
by the Constitution cannot justify legislation or State
action based thereon. That is why the Supreme
Gourt of the United States has in innumerable cases
held discriminatory legislation to be bad, particularly
in cases where the ground of discrimination has been
rage or golour. No one has attempted even to adduce
the argument that discrimination against the coloured
races is only one kind of classification and therefore
permisasible.

In this connexion the Advocate-General relied on
certain observations in two decisions of the American
SBupreme Court, but they are not of any material
assistance to him. In Republic Natural Gas Co. v,
Okllahema(2) the Bupreme Court was called upon to

(1) {1p21) 257 U.8. 313 {3) (1949) 334 U,B. 63
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decide the validity of an oraer made by the Oklaboma
State Corporation Commission requiring & producer of
patural gas to market pro rata gas of another producer
in the same field. The order was upheld, because it
‘was held to be in the exercise of the power of the
State to preserve the correlative rights of producers
of natural gas in the same field. Mr. Justice DoveLas
abserved in the course of his judgment thus:

*“ Oklahoma’s pow t to regulate correlative rights in the
Hugotan field doas not stem from her intvrest merely in the
prasarvation of natural sources. Tt stems rather from the
basic aim and authority of any Qovernment which seaks to
protect the righty of its citizens and to secura a just accommo-
dation of them when they clash.”

It will be secn that there could be no question of
discrimination in this matter. In Teomer v. Witsell(1)
a majority of the Supreme Court of America held that
the imposition of a discriminatory licence fee for
boats owned by non-residents was without reasonable
basis and therefore a violation of the Privileges and
Immunities Clauge. That clause so far as rclevant
reads as follows ;—

“The ecitizens of each State shall be entitlad to. alt
privileges and immunities of oitizens in tha several States.”

In dealing with this clause, Chief Justice VinsoX said -

‘* Like many of the constitutional provisijons the Privileges
and Immunities Claunsae is not absolute. It does . ban
dmonmlmtmn agninst ritizena of other States whara thera
is no substa.ntm} reason for the diserimination beyond the
mara faat that thay are citizens of other States. But it does
not preclude digparity of treatment in the many situations
where thera are perfectly valid independent reasoms for if.
Thus the enquiry in each case must be concerned with whather
suoh reasons do exist and whethar the degree of discrimination
bears & closa ralation to them.”

It was found that the discrimination against non-
residents was so great that ite practical effect was
virtually exclugionary and it was held that the levy

{1)-(1948) 384 U8, 385
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wag invalid. I fail to see how the principle of this
decision can be applied to the cases before us.

The learned Advocate-General laid great stress on
the fact that one of the ideals of the Republic of India
is the establishment of social justice and protection of
weaker sections from social injustive. Ixpressions
like “‘Bocial justice” and * social injustice ™ are
very vague and elastic in their connotation and it is
often difficult to determine whether any particular
action of the Government leads to social injustice or
not. It is said that without some provision like that
contained in the communal G.O., no member or very
few members of the backward communities can secure
admission to colleges with limited accommodation like
the Medical and Engineering Colleges and to deny
them the opportunity to obtain professional education
would be to perpetuate social injustice. That is one
side of the medal. But there is also the other side.
that candidates well qualified otherwise and with
more than average merit should be denied opportunity
to secure such education, becauss they belong to
castes or communitics more advanced than others.
Of course the most satisfactory solution would be to
provide equal and adequate facilities to all applicants.
If on acoount of various causes the State is unable to
do s0, then, as the Articles of the Constitution stand at
pregent, it is difficult to see how the State can make
a digcrimination between applicant and applicant on
the ground of religion or caste and restrict the number
of geats that could be secured by applicants of any
particular religion or caste, or prescribe different
qualifications to applicants of different religions and
castes, to the advantage of some and to the disadvant-
age of others.

Tn my opinion, both the applications must be
allowed and there should be a direction that the
applications of the two petitioners should be consi-
dered without any discrimination being made againast
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them on grounds of religion, race or caste. It is not
for us to say what circumstances should be taken into
account, what qualifications should be prescribed,
what tests should be applied in making a selection.
Ag Mr. Alladi Krishnaswami Ayyar rightly pointed
out during the course of his argument, marks may
not be the one and only criterion, All that we should
say on these applications is that grounds of religion,
race or caste cannot be the basig of selection.

Mz, V. V. Srinivasa Ayyangar, in Civil Miscellaneous
Petition No. 5255 of 1950, contended that his client was
being discriminated against even on the ground of sex.
That does not seem to be correct, On the other hand,
there appears to be a special provision in favour of
women candidates, a provision which may probably
be justified by Article 15 (3). As stated already, in the
counter-affidavit filed on behalf of the State, not less
than twenty per cent of the Lota]l number of seats
available for students of the State are filled by women
candidates separately for each region, and it is open to
the Selection Committee to admit a larger number of
wamen candidates in any region if qualified candidates
are available in that region and if they are eligible for
gelection on merits vis-g-vis the men candidates in
aceordance with the general prineiples governing such
admissions ag laid down in the rules. T fail to see how
the petitioner can complain that any discrimination is
being made against her on the ground of sex.

The writs issued will be made absolute in the terms
mentioned above. There will be no order as to
costs.

ViswawaTHA SasTRi J.—These two applications
raise substantially the same questions. The applicant
in Civil Miscellaneous Petition No. 5255 of 1850 ia a
Brahmin lady, and in Civil Miscellaneous Petition
No. 5340 of 1950, a Brahmin male student, whe
sought, but did not get admission toc the Medical

CRAMPAKAM
DORAIRAJAN

v
Tur STATE OF
Mainnas

RaJTaMannar

ViewaANATHA
SAATEI J.



CHANPARAM
DORATRATAN

v.

TrE BraTE OF
MinRAg
VISWANATHA
RBASTRI J,

172 THE INDIAN LAW REPORTS f1951

and Engineering Colleges maintained by the State of
Madras. The applicants impugn the legality of a
government order, G.0. No. 1264, Education, dated
17th May 1948, regulating the admission of students
to these colleges. Though this government order,
referred to as the communal G.O. in the arguments
before us and in this judgment, was passcd before the
Constitution of India was enacted, it 1s common
ground that it is being wcted upon and enforced by
the State and its officers in selecting students for
admission to the Engineering and Medical Colleges.
Taking the Engineering Colleges of the State-—the
position is much the same a8 regards the Medical
Colleges—the total number of seats available is in the
region of 400. Under the direction of the Government
ag embodied in the communal G.0., twelve out of
these seats are regerved for allotment by the ministers
of Government at their discretion. Twenty-one seats
are reserved for students coming from outside the
State. The remaining seats are apportioned and
allotted among four groups of districts comprised in
the State, popularly known as Rayalaseema, Andhra,
Tamilnad and Kerala. The seats apportioned and
allotted to each of these four divisions are filled up in
this way ; taking 14 seats as o unit, Non-Brahmin
Hindus are allotted 6 seats, Non-Brahmin backward
Hindus 2 seats, Brahmins 2 geats, Harijans 2 seats,
Anglo-Indisus and Indian Christians 1 seat, and
Muslims 1 seat. Both “ forward ™ Non-Brahmins
and ‘“backward ” Non-Brahmins are grouped to-
gether for the purpose of selection. The appellation
of the various communities is not-mine. Subject to
the above overriding allotments based on regional and
communal and caste divisions, selection of candidates
from each community is made on the basis of marks
obtained by students in the Intermediate, B.A., or
B.Be., examinations of the univergities in the State.
As a result of applying the above rules of selection
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during - the current year, 77 Brahmins, 224 Non-
Brahmins, 51 Christians, 26 Muslims and 26 Harijans
have been selected for admission to the Engineering
Colleges. The 12 seats reserved for allotment at the
disoretion of Government have been filled up presu-
mably on the same or a slightly different basia, If the
ruls of allotment of seats according to castes and
communities had been ignored and the selection of
candidates had been made on the basis of merit, that
i8 to say, the marks obtained by the candidates in the
qualifying examinations, irrespective of their castes,
community or religion, 249 Brahmins, 112 Non-
Brahmin Hindus, 22 Christians, 3 Muslims and no
Harijans would have been selected. The result of
applying the communal G.O. is that 172 Brahmin
candidates who would have been admitted on the
basia of & uniform standard or test of eligibility for all
candidates, have been refused admission, and 112
Non-Brahmin ecandidates, who would have been
refused admission on the same basis, have been
selected. These figures have been taken from the
statements filed by the respondent. The applicant in
Civil Miscellaneous Petition No. 5340 of 1950 avers—
and thie averment is not denied—that though he got
more marks than many candidates of other castes and
communities, he has been refused admission while the
latter have been admitted.

The contentions of the applicants are that the
rules laid down by Government for admission of
students are based on criteria which the State is prohi-
bited from taking into account by the Constitution of
India ; that the rules discriminate against citizens on
the ground of their caste or religion, and thereby
violate the rights guaranteed to the applicants under
Articles 15 (1) and 29 (2) of the Constitution ; and that
the State of Madras should be directed by a writ of
mandamus to consider their applications for admission
on their merits without reference to the communal
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G.0: The respondent states that the allocation of
seats on ceste, communal and religious basis was made
after due consideration of the numerical strength,
literary attainments and economic condition of the
different communities in the State and in the discharge
of the obligation laid upon the State by Article 46 of
the Constitution wo promote with special care the
educational and economic interests of the “ weaker
gections ”* of the people. The respondent denies that
the rules framed by it for the admission of students
transgress the law in any manner,

It might be useful at the outset to have a lock ab
the circumstances that led to the emergence of the
Constitution of India. Help from exfraneous facts
existing at the time of the framivng of the Counstitution
might be obtained in ascertaining the intention of its
framers, though that intention must, primarily and
in the ultimate resort, be ascorteined from the language
of the enacted words. Though the Constitution of
India is a blend of many principles and even turns of
expression taken from the Constitutions of other States
and the Government of India Act, 1935, it is neverihe-
less sui generis. I make thiz observation at the
ontget in order to explain why I have not heen able
to derive any considerable benefit from the judicial
exposition and development of American constitutional
law during the course of a century and half. This is
not to say thot T have not listened with interest to the
mmmerous decisions cited before us by learned Counsel
on bottsides. Most of the rules with regord to consti-
tutional powers and limitations found hidden in the
interstices of the American Constitution have been
brought ovt and formulated only by judicial decisions
which purport to interpret, the Fourteenth Amendment
or rather the two phrases ““ due process of law » and
“ eqnal protection of the laws ™ found in section 1 of the
Fourteenth Amendment. These judge-made principles
and doctrines of America are found stated in a
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categorical manner and almost in the language of the
decisions, in the Articles of the Constitution of India
8o far as the makers of aur Constitution thought ft to
adopt them. 1In A. K. Gopalan v. The State(l),
the learned Cmgr Justice of the Supreme Court
of India recently sounded a note of caution
against. placing implicit reliance on American prece-
dents without due regard to the fact that our Consti-
tution, unlike the American, runs into details and
congiderably narrows the scope for judicial interpreta-
tion and without paying due atiention to the differ-
ence in language between the Articles of the two
constitutions. It is for this reason, and not out of
any disrespect to the arguments of learned Counsel or
the very eminent American judges whose decisions
were oited before us, that I have made a somewhat
parsimonious use of the embarrassing wealth of
American precedents.

The Constitution of India, as its preamble proclaimas,
is an ordinance of the people of India having its
ganction in the popular will and, for its aim, the esta.
blishment of a new structure of security, social,
political and economic, for all its citizens on the basis
of justice, liberty and equality. These are the great
objects which the Constitution and the government
established by it are intended to serve snd promote,
But the preamble does not furnish any definition of
the reapective rights of the citizens and of the State
exercising governmental power. Part III of the
Constitution deals with that topie, and I shall presently
refer to the relevant Articles. It i3 not difficult to
understand why the makers of our Constitution who,
as representatives of the people, were faghioning an
instrument for the governance of a free republic, were
so much concerned with. the threat to individual
liberty and civil rights from governmental activity as
to place in the forefront of the Constitution the chapter

(1) [1950] S.C.R. 88
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on “ Fundamental Rights . They hiad long and costly
experience of the previous regime with its frequent
encroachments on the personal liberty of citizens,
especially during the period of the last world war;
its emphasis on, if not encouragement of communal
and other differences which seriously weakened national
unity ; and its diseriminating practices in favour of
individuals and comununities designed to win their
support. With a vivid recollection of their pliysical,
intellectual and emotional struggles against an alien
Government, it 18 not surpriging that the makers of
our Constitution were apprehensive lest the freedom
of the individual citizen—using * {reedom ™ in the
same comprehensive genge in which it iz used in
Article 19—be curtailed unduly by any abuse of
political or social power in the future. Further, the
average citizen had also learnt by this time to prize
certain fundamental freedoms like personal liberty,
freedom of speech and peaceful agsembly, the right of
all men to equality under the law and to equal oppor-
tunity for securing their material well-being. The last
world war had been widely proclaimed as one fought
for establishing the freedom and dignity of man and
for putting an end to the tyranny of authoritarian
government. The people of this country had also
become painfully aware of the evils of communal
discord and distrust culminating as they did in the
partition of the country, and were presumably keen on
eradicating the virus of communalism which had
infected the body politic. Part ILT of the Constitution
of India reflects these widely prevalent feelings and
ideas of the time and is both a reaction to the evils
of the past and a guarantee of constitutional liberty
to the citizen in the future. The rights singled out
for auch protection and guarantee are such as might
be regarded as highly important to a citizen in a free
civilized State and are appropriately styled ** Funda-
mental Rights . These rights of the individual citizen
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were regarded by the framers of the Constitution to be
of 8o transoendent a character as to deserve special
enunciation and an express constitutional guarantec
against government encroachment, legislative or admi-
nistrative. On the face of the Consbitution itself, the
provisions regarding °° Fundamental Rights ™ occupy
the forefront, evidently because they have been
considered to be of great national importance. The
Articles relating to * Fundamental Rights ™ have come
up to be looked upon as muniments of a citizen’s
rights and obligations, whose inviolability is secured
by constitutional restraints imposed on government.
The protection of these guaranteed rights of the
citizen and the enforcement of the limitations imposed
on the acts of government, are both secured by judicial
process which is, to quote an American case,

“the device of self-governing communities to protect
the rights of individuals and minorities as well against the
power of members, as against the violence of public agents
trangoending the limite of lawful authority even when
aoting in the name and wielding the force of government.”;
Hurtado v. People of California(l),

The Constitution derived its birth from the deli-
berations of the Constituent Assembly, & body repre-
sentative of the people of India. It is a matter of
common knowledge that the task of framing the
Constitntion took over two years, and many experi-
enced and distinguished statesmen as well as able
and skilled constitutional lawyers were engaged in
this task. The Constitution must clearly be regarded
as an instrument which was fashioned with great
deliberation, with full knowledge of the working
of other republican constitutions and with an intimate
appreciation of the peculiar local conditions. There
were difficulties in attaining ready agreement on
many matters, natural enough in the ocase of
large - assemblages of people drawn from different

{1) (1884) 110 V.5. 514, 536
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communities and representing divergent interests.
Amendments and alternative proposals were discussed,
debated and weighed againsgt each other. There
were intricate networks of current politics and
communal and local rivalries. The Constitution as it
finally emerged struck a balance between the rights
and privileges of the citizen and the powers of govern-
ment. It accommodated and defined the spheres
of operation of the two competing doctrines, namely,
the risht of the individual citizen to life, liberty,
and property, and the power of the State to impose
restraints on the exercise or enjoyment of those rights
in the interests of good government and the welfare
of the State as a whole. It i8 true that under our
present democratic constitution, Government acts
more often as a friend than as a foe of individual
freedom. Nevertheless, conflicts might arise between
& citizen and the Government if the constitutional
rights of the citizen are violated by the exercise of
governmental power. The Courts are therefore em-
powered and enjoined to resolve such conflicts by an
impartial interpretation of the Constitution.

We have been told on high authority that a
Constitution must not be construed in any narrow
and pedantic sense, especially a federal constitution
with its nice balance of jurisdictions and of individual
rights and State power, and that we must approach
it in a broad and liberal spirit, so ag, if possible, to
validate legislative and administrative action. A
person who assails the legislative or administrative
action of Government must carry the burden of
demonstrating beyond doubt its unconstitutionality.
We have also been warned by equally high authority
that we have to interpret the Constitution on the
game principles of inferpretation as apply to ordinary
law and that we have no right to stretch or twist the
Janguage in the interosts of any political, social or
constitutional theory. The principle that in inter-
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preting a Constitution, a construction beneficial to the
exercise of legislative or executive power should be
adopted, may not be of any great help when the
statutory provisions that fall to be considered relate
to constitutional guarantees of tho freedom and eivil
rights of individual citizens against abuse of govern-
mental power. We muet assume that there was a
sufficient, and indeed a grave need, for the enactment
of the chapter on ** Fundamental Rights ™ as part of
the Congtitution. The question before us is not ag to
the expediency, still less as to the wisdom of these
provisions, but is one of law depending on the construc-
tion of the relevant Articles of the Constitution. It
i8 no doubt a legitimate, and in the case of a Constitu-
tion, a cogent argument, that the framers could not
have meant to enact a measure leading to manifestly
unjust or injurious results to fthe nation and that
any admissible construction which avoids such results
ought to be preferred. WHaving regard to the precise
and comprehensive provisions of Part ITI of the
Constitution, we are not in the happy position of
a learnod Judge of the United States, who is said to
have observed that there was no limit to the power of
judicial legislation under the * due process” clause of
the Fifth and Fourteenth Amendments, except the sky.
I consider it to be both legally and constitutionally
unsound, even though the invitation has been extended
to us by learned Counsel, to eviscerate the Constitution
by our own conceptions of social, politicel or economic
justice. Keeping these principles in mind, T proceed
to consider the relevant Articles of the Constitution.
Artiole 14 is in these terms :

““The State shall not deny to any person equality
before the law or tho aqual protection of the laws within the
tecritory of India,”

The Article appliesto citizens ag well as non-citizens
found here. The first part of the Article is of Irish
snd the latter part of American origin, The words
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‘“ equal protection of the laws ™ have been the subject
of judicial interpretation in numerous decisions of
the Supreme Court of America, many of which have
been cited before us. If T were to rest my decision
in this cage solely on the provisions of Article 14, T
would be bound to examine individually the several
decisions cited to us interpreting the same language of
section 1 of the Fourteenth Amendment of the American
Constitution. Butin the view I take, it is unnecessary
tio pursue the course of American decigions to the full
length. T shall content myself with stating what,
in my view, is the effect of the decisions.

One cannot shut one’s eyes to the faet that
inequality is a fundamental or basic fact in actual life.
Absolute equality, there is not, among human beings.
Tt ie a matter of common sense that you cannot treat
an adult and a child, 4 sante man and an idiot or Junatic,
a millionaire and a pauper, a convict and an innocent
man, o literate and an illiterate person, an engineer
and a bricklayer, a qualified physician or surgeon
and a quack, as occupying the same or equal position
in actual life. Though Article 14 recognizes a general
or constitutional equality smong all human beings,
some distinction, some classification, some gradation
or differentiation either in legislative practiee or in
day-to-day administration is inevitable, if one has to
reconcile constitutional or legal equality with the
facts of life and the needs of public administration.
The whole system of State taxation, particularly
income-tax, restd on a classification or differentiation
of citizens according to their income and capacity to
pay. The insane and feeble-minded persons might
be put in a special class or category by themselves.
Persons serving the public, as for instance, inn-keepers,
vendors of foodstuffa, comomon carriers, medical
practitioners, factory and mine owners, might be
gubjected %o special regulations designed to ensure
public health, safety or convenience. Again, part
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of the area of a State may be affected by diseases
originating in local conditions, and appropriate legis.
lative or administrative action confined to that locality
may be taken. This power of the State to ensure
public health, safety, morals, in sbort, the general
welfare of the people, has been styled the “ police
power ™ in American decisions. This power tu govern
men and things is inherent in every State and it involves
classification, differentiation and abridgment; of indivi.
dual freedom. So long as the power is exercised
bona fide and in a reasonable manner for the end
dosigned and subject to the express provisions of the
Constitution, the exercise of that power is not hit at
by Article 14, though to some extent it might trench
upon the freedom of the individual citizen. "Clauses 2
to 6 of Article 19 of our Constitution expressly permit
regulation and control of the exercise of their funda-
mental rights by citizens. But the classification or
differentiation of citizens in the exercise of this power

“muss * always' rest upon'gome difference which bears
» roascnable and just relation to the Aot in respect of which
the classification is proposed and can never he made
arbitrarily and without any such basis’; Gulf C.' & 8. F. Ry,
Co. v. Bllss(1).

The guarantee of oquality before law and equal
protection of the laws given to the citizen by Article 14
of the Constitution does not require that absolutely
the same rules shall apply to all persons irrespective of
differences of circumstances. It merely enacts that
equal protection and security of the laws should be
given to all under like circumstances and conditions
in the enjoyment of their civil rights,

The identical language in section 1 of the Fourteenth
Amendment in America was, to guote only a few
typical decisions, explained as follows :—

“ The fundamental rights to life, liberty, and the pursuit
of happiness, considered as individual possessions, are secured

(1) (1897) 166 U.8, 150, 156
14
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by these maxims of constitutional law which are the monu-
ments showing the vistorious progress of the race in securing
to men tho blessings of civilization under the reign of just and
equal laws, so that, in the famous langnage of the Massachus-
sotts Bill of Rights, the Government of the Commonwealth
‘may be a Government of laws and not of men’. For, the
very idea that onme man may be compelled to hold his life,
or the means of living or wuy mulerial righl essential to the
snjoyment of life at the mere will of another, seoms to be intoler-
able in any country where freedom provails, as being the
essence of slavery itself. .. ... ... ... ... ... .. The equal
protection of the laws is & pledge of the protection of equal
laws ”; Yick Wo v. Hopkins(l).
This last statement was substantially adopted and
much the same language was used in Connolly v. Union
Sewer Pipe Co.(2) and German Alliance Insurance
Co. v, Hale(3).

“ The equal protection of the laws means subjection

to equal laws, applying alike to all in the same situation ™ ;
Southern Railway Co. v. Greene(4).

* The Fourteenth Amendment does not prohibit legis-
lation which is limited in the objects to which it is direoted
or by the territory within which it is to cperate, It meraly
requires that all persons subject to such lagislation shall be
treated alike under like circumstances and conditions, both
in the priviloges conferved and in the liabilities imposed ’*;
Hayes v. Missouri(5).

Class legislation or administrative action discriminating
in substance and in effect though not in form, against
some citizens and favouring others, is unconstitutional
as violating the guarantee of equal protection of the
laws given to all persona by section 1 of the Fourtesnth
Amendment corresponding to Article 14 of our Consti-
tution. Any classification or differentiation of persons
reasonably relevant and germane to the recognized
principles of good and just Government is not unconsti-
tutional. In deciding whether an exercise of Govern-
mental power, whether legislative or administrative,

(1) (1885) 118 U.8. 366 (2) (1902) 184 T.8, 540, 559
£y (1911) 219 U.S. 307, 519 {4) (1910) 216 U.B. 400, 412
{5) (1887) 120 U 8. 68, 71
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violates these principles, the Court is entitled to go
bebind the face of things and enquire into its fairness
in actual working and enforcement. Colourable
legislation or administrative action in the pre-
tended exercise of the *‘ police power ”’ of the State
designed to cause or actually resulting in an invasion
of the rights of & partivular vluss or sestivn of citizens
would be unconstitutional. The rule is thus stated :

“ Though the law itseif be fair on its face and impartial
in appearance, yvel, il il is applied and adwinisterad by public
authority with an evil eye and an unaqual hand, so as practically
to make nnjust and illegal discriminations between persons
in similar eircumstances, material to thoir rights, the denial of
equal justice is still within tho prohibition of the Censti-
tution’’; ¥iek Wo v. Hopkins(L).

It is argued by the learned Advocate-General
that different rules have to be applied to different
castes and communities in the matter of admission
to colleges in view of the digparity in their educational
and economie conditions. The allotment of 8 seats
out, of every 14 for Nou-Brahamin Hindus, a8 compared,
with 2 seats each for Brahmins and Harijans, and
1 seat each for Christians and Muslims, is said to be a
reagonable and permissible classification having regard
to the educational and economic conditions and needs of
the various communitics. I am unable to assent to the
suggestion of the Advocate-General that Non-Brahmin
Hindus constitute one of the *‘ weaker sections of the
community ”. A community which bhas furnished
successive Vice-Chancellors of great distinction for
all the three Universities in this State, several law
officers of the State like Advocate-Generals, Public
Prosecutors and Government Pleaders, distinguished
Judges of this Court, competent administrative officers
functioning both in the Union Government and as
heads of districts and departments in this State,
physicians, surgeons and obstetricians of all-India
reputation, industrial magnates, mill.-owners and
entrepreneurs of great business ability and affluence,

(1) (1885) 118 U 8. 356
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and nine ot of twelve Ministers of this State adminis-
tering its affairs to-day, cannot, with any sense of
appropriateness, be described as a weak section of the
body politic requiring discriminative protection against
other sections. In all the competitive wallis of life
the members of the Non.Brahmin Hindu community
are in the forefront having won their place, F dare say,
by reason of their ability, industry, educational attain.
ments and organizing capacity. I am not bound,
as a Judge, to affcet & cloistored aloofness or scolusion
from facts that every person in the State is aware of
and fo insist pedantically on detailed evidence of
matters of common knowledge especially when dealing
with the constitutional righls’and privileges of citizens.
I am by no means clear that the communal G.O.
allotting 8 out of 14 seats for Non-Brahmin
Hindus and 2 seats each for Brahmins and Harijans
and 1 seat each for Christians snd Muslims is not a
discrimination violative of Article 14 of the Constitu-
tion. As, however, this point was touched upon,
but not fully argued on behalf of the applicants, T do
not rest my conclugion on the ground that the
communal .0. is in viclation of Article 14 of the
Constitution.

Article 14 of the Constitution enacts & general rule
while the succeeding articles are particular applications
of that rule. The exercise of Government pdwer,
be it legislative or executive, would be illegal and
unconstitutional if it violates the rights and privileges
guaranteed to citizens by these Articles.

Article 15 runs thus :

“(1) The Stafte shall not diseriminate against any
sitizen on grounds only of religion, race, caste, sex, place of
birth or any of them.”

(2) Nothing in this article shall prevent the State from
making any special provision for women and children.”’

Article 29 (2) runs as follows :—

“No vitizen shall be deniad adimnission into any educa-
tional institution maintained by the State or receiving aid
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out of State funds on grounds only of religion, race, caste,
language or any of them,”

The right to develop his natural faculties, phyaical
and intellectual, is an incontestable right of every
citizen and inheres in him, The gift of public education
through institutions maintained by the State or with
State aid is infended to improve the personal signifi-
cance and stature of the individual citizen and to
enable him to qualify for any lawful profession or
employment. Every citizen is a beneficiary entitled
to the benefit of this gift from the State if he hds
the requisite aptitude or qualification. Equality of
opportunity for enjoying the amenities provided by
the State to all citizens, subject only to such regula-
tions as may be made in the interests of good govern-
ment and public welfare, is guaranteed by Arficle 14.
The makers of the Constitution were not content with
enacting a general provision like Article 14, leaving
the rights of citizens to the vicissitudes of judiecial
interpretation. They were aware of the huge mass
of judicial decisions, not always consistent nor speaking
with one voice, that had accumulated in Ameriea
round the words “ equal protection of the laws”,
in section 1 of the Fourteenth Amendment. With this
knowledge and with their experience of the baneful
results of discriminatory rules and practices based on
congiderations of caste, race or religion, resulting in
undue advantage to certain communities and serious
detriment to nther acctions of the public, they enacted
Article 16 containing an express prohibition of diseri-
mination by the State against any citizen on grounds
of caste, race, religion, etc. Article 29 (2) forbids
denial of admission to a citizen to educational institu-
tions maintained by the State or receiving State aid
only on grounde of caste, race or religion. Evidently
the right of o citizen to receive the benefit of education
provided ab State expense, if ho had the requisite
qualification, was regarded as of so important a character
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a8 to require a categorical statement and a special
guarantee in Article 29 (2). Though the Articles
are expressed in strong negative terms, the negative
necessarily implies and involves the affirmative.

The right that is recognized and guaranteed ugainst
discrimination by Axrticles 15 (1) and 29 (2) is the
personal right of every individual citizen, his caste,
race or religion being wholly “irrelevant, not only
irrelevant, but expressly tabooed from consideration,
The rights of a caste or community do not come into the
picture atall. The previous tendency to think in terms
of majorities and minorities and of caste, race -or reli-
gion, in adjusting the relations hetween the citizen and
the State was resolutely combated and definitely shut
out.

The learned Advocate-Gieneral sought diligently
to persuade us that the strength of his argument
lurked in the word “ only ” found in Article 15 (1)
of the Constitution. The meaning of Article 15 (1)
would be wholly unaffected if the word  only ™
were deleted from it. T might here ohserve that the
phraseology of this article, like that of Article 325
relating to electoral rights, has been adopted from
American decisions dealing with discriminatory legis-
lation directed against Negroes and citizens of Asiatic
origin. I was told by one of the learned Counsel,
whose literary attainments are far greater than mine,
that the expression * discriminate against a citizen
on grounds only of caste” was not happy English,
though the Oxford Dictionary defines “ discriminate
against ” as *“ make an adverse distinction with regard
to ; distinguish unfavourably from others”. I find,
however, that the expression is used frequently in
American decisions and it i3 evidently a good Ameri-
canism imported into our Constitution. But whatever
be the source, the plain meaning of this plain enactment
is that the State shall not make a distinction between
one citizen and another on the ground of his caste,
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race or religion. The significance of the word “ only ”
is that, other -qualifications being equal, the race,
religion or caste of a citizen should not be a ground
of preference or disability. The use of the words
“or any of them ™ in Articles 15 (1) and 29 (2) after
the words “‘ religion, race, caste, ste.”” shows emphati-
cally that not one of the enumorated grounds, namely,
race, religion, caste, etc., is a valid ground for admitting
or refusing admission to studenis into educational
institutivng maintained Ly the State or with State
aid.

This is perhaps a convenient place to examine gome
of the American decisions cited to us, though, as I
have said, the language of our Constitution is specifie
and emphatic and there is not the same scope for
judicial interpretation here as there is in America,
The discrimination in America was based on colour.
Negroes and persons of Japanese or Chinege origin were
the victims of discrimination. The Jim Crow Laws
and the ‘“ Yellow Peril ’ threatening California, the
“ White Man’s Paradise ”, were the subject of frequent
controversy. Notwithstanding the civil war, as a
result of which Negroes were freed from slavery, and
the enactment of the Fourteenth Amendment guaran-
teeing to all persons the equal protection of the laws, and
the Fifteenth Amendment giving the right to vote to
all citizens irrespective of colour, discrimination against
Negroes and citizens of Asiatic origin, direct or indirect,
open or covert, “ simple or sophisticated”’, has been
a pertistent feature of state legislation, especially in the
southern states of America. The Supreme Court
has declared such legislation unconstitutional if it
violated the clause as to ““ equal protection of the lawa”.
The law has been progressively built up by Judges
who very often discarded the doctrine of stare decisis
in their attempt to reconcile the Constitution with the
needs of a changing world and a socialist economy.
The phrase ““ equal protection of the laws ” has been
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Suauprrax interpreted as meaning that similar or substantially

e, similar amenities and privileges should be provided

T ronns " for Negroes and citizens of Asiatic origin as for the white

Viswararma PeOple.  © Similar, but not the same  was the rule

fastat T of construction adopted by the Supreme Court. It

was held to be quite legal and constitutional to provide

geparate and exclusive accommodation for white

people in inng, hotels, tramcars, omnibuses, railways,

schools, ete., provided that substantially similar accom-

modation or amenity was provided for the coloured

citizen elsewhere. Such a discrimination would be

unconstitutional in India under Article 15. The ten-

dency of the Supreme Court has been somewhat

liberal in the matter of recognizing the equal rights of

Negroes and citizens of Asiatic origin with reference

to property, but somewhat conservative though
progressive, in recognizing social equality.

In Oyama v. California(l) @ Japanese father had a
gon who was born in America and therefore hecame
an American citizen. The Supreme Court upheld the
right of the latter to acquire land anywhere in the
United States, overruling previous decisions sustaining
State laws which discriminated against people of Japa-
nesge origin regiding in America., The Court relied on
the following observations in Hirabayashi v. U.S.(2) :—

* Distinetions between citizens solely because of their
ancestry are by their very nature odious to a free peopla whose
institutions are founded upun the doctrine of equalicy.”

In Shelley v. Kraemer (3) restrictive covenants in
agreements excluding coloured persons from the
ownership or occupancy of property covered by such
agreement were held not to be legal. The following
passage in the judgment is instructive :—

“ The rights created by.the first section of the Fourteenth
Amendment are, by its terms, guaranteed to the individual.

The rights established wre persvonul rights. It is, therefore,
no answer to these petitioners to say that the Court may also

(1) (1948) 332 U.B. 633 (2) (1942) 320 U.S. 81, 100
{(3) (1045) 334 U.8. 1, 22
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be induced to deny white persons rights of ownership and
ogeupancy on grounds of race or colour.

Biqual protection of the laws is not
&GhlBVEd through indiseriminate imposition of inequality.”

In Buchanan v. Warley(l) the Court upheld the
right of & white man to sell his property to a coloured
man, declaring the unconstitutionality of a State Jaw
enforcing segregation by inhibiting occupancy of
property by a Negro. Thig decision has, I understand,
been criticised as giving greater protection to the
property of Negroes than had becn accorded to their
personal rights.

With reference to educational matters, the Negro,
whose tenacity both in the playing ground as well ag in
the arena of constitutional fight has been remarkable,
hag been scoring. Incidentally this line of cases
would illustrate how the fabric of the American Consti-
tution has been and is being built by the Judges of the
Supreme Court. In Plessy v. Ferguson(2) the Court
said :—

“ The object of the amendment (Fourteenth) was undoub-
tedly to enforce the abselute equality of the tworaces before the
Isw, buf in the nature of things it could not have been intended
to abolish distinctions based on eolour or to enforce social as
distinguished from political equality, or a sommingling of the
two races upon terms unsatisfactory to either. Laws per-
mitting, and even requiring, their reparation in places where
they are liable to be bronght into contact do net necessarily
imply the infariority of either race to the other, and have
bean generally, if not universally, recognized as within the
competenoy of State legislatures in the axercise of their police
power. The most common instance of this is connected with
the establishment of separate schools for white and coloured
children, which has been held to be a valid exercise of the
legislative power.”

In Missouri ex. Rel Gaines v. Canada(3) a Negro
was refused admission to the School of Law of the
State University of Misgouri, and he applied to the
Supreme Court. It was held by that Court that there

(1) (1817) 245 U8, 80 (2) (1896) 163 U.8. 537
(3) (1038) 305 U.8. 337
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was a denial of the equal protection of the laws to the
applicant and that the refusal was improper. The
Court observed :

“The basic consideration is . . . . as to what
opportunity Missouri itself furnishos to white students and
denies to Negroes solely upon the ground of colour. The
admissibility of law separating the races in the enjoyment
of privileges afforded by tha State reits wholly upen the equa-
lity of the privilegas which the laws give to the separated groups
within the state. The question here is not of a duty of the
state to supply legal training or of the quality of the training
which it doe: supply, but of its duty when it provides such
training to furnish it to the rexidents of the state upon the basis
of an aquality of right. By tha operation of the laws of Mis-
souri a privilege has been created for white law students which
is denied to Negroes by reason of their race. The white
resident is afforded legal education within the state; the
Negro resident having the same qualifications - is refused it
there, and must go outside the state to obtain it. That is a
denial of the equality of legal right to the enjoyment of the
privilege which the state has set up.”

After the second world war when Negroes fought
by the side and in front of white soldiers, judicial
opinion has tended to improve the position of Negroes
considerably in the matter of professional and colle-
giate education. Two recent decisions of the Supreme
Court in Sweatt v. Painter(1} and McLaurin v. Oklahoma
Stote of Begents(2), have been placed before us and they
illustrate the expansion of the constitutional rights
of the Negro. In the former case it was held by the
Supreme Court that a Negro was entitled to be
admitted to the Law School of the University of Texas,
from which he was sought to be excluded on grounds
which would, perhaps, have beon upheld by the Judges
of the Supreme Court of a previous generation.
Another law school for Negroes had been established
pendente lite, but it had fewer professors, fewer law
books and had not the same high academic reputation

(1) (1950) 63 L.W. (Journal Section) 59
(2) (1950) 63 L.W, (Journal Sgction) 91



1951} MADRAS SERIES 101

of the older institution established for the white
population., The Supreme Court observed :

'"In terms of number of the faculty, variaty of courses
and opportunity for specialization, size of the student body,
scope of the library, availability of law raview and similar
activities, the University of Texas Law School is superior.
What i3 more important, the University of Texas L.aw School
possesses to a far greater degres those qualities which are
incapable of objestive measurement, but which make for
greatness in a law school. Buch qualitics, to name but a few,
include reputation of the faculty, experisnce of the admini-
stration, position and influence of the elumni, standing in the
community, traditions and prestige. It is difficult to helieve
that one who had a free choice between these Law Schools
would consider the question close.” :

In the second of the two decisions above referred to,
& Negro was admitted to a college for the pursuit of
higher studies to qualify him for aD octorate. At first
he was completely segregated in the class room by a
wired fence and he was later on assigned a seat in the
class room specified for coloured students, a separate
table in the library on the ground floor and a special
table in the cafeteria. The Supreme Court held that
these distinctions were illegal and unconstitutional
and observed :

“ They signify that the statae, in administaring ths facili-
ties it affords for professional and graduate study sets McLaurin
apart from the other students. The result is that the appel-
lant (Negro) is handicapped in his pursuit of effective graduate
instruction. Such reatriciions impair and inkibit his ability
to study, to engage in discussions and exchange views with
other students and in genaral, to learn his profassion,”

In view of the peremptory and specific provision
contained in Article 15 (1} of the Constitution of India,
it would be wunnecessary to rely upon the American
decisions taking a liberal view of the rights of the
Negro in the matter of admission to State Colleges.
At the same time, it is interesting to note that the
Judges of the Supreme Court felt bound under the
impact of changing political and economic conditions
both in America and in the world, to make a departure
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from their previous proncuncements restricting the
rights of the Negro. In my opinion, the ¢communal
G.0. violates Article 15 (1) of the Constitution. It
gtatedly classifies students seeking admission to State
Colleges, on the basis of caste and religion and allots
a definite number of seats to students helonging to
particular castes or communities irrespective of their
merit. It makes caste and religion a ground of admis-
sion or rejection. In its working, it resulls in the
adoption of different qualifications and different stand-
ards for students sceking admission to the same insti.
tution according to their caste, community or religion.
By its allotment of a fixed number of seats to students
of a particular caste or community, the communal
G.0. denies equal treatment for all citizens under like
circumstances and conditions, both in the privileges
conferred and disabilities imposed. In its effect and
operation the communal @G.0. discriminates very
markedly againgt members of a particular caste and
shuts out students having high qualifications solely
on the ground of their caste or religion and lets in
others with inferior qualifications on the same ground.
The ‘“ charter of liberties of the student world >,
which the sponsors of the Constitution proudly pro-
claimed they were enacting, has becn so abridged and
mutilated by the communal G.0O. as to reducs it to a
charter of servitude for a class of deserving students
who have the misfortune to belong tv a particular
cagte or religion.

It was argued by the learned Adovcate-General
that there was here no discrimination baszed on the
ground of caste or religion. He maintained that
other considerations such as want of sufficient accom-
modation for all applicants for admission, and the duty
of the Government to advance the educational and
economic interests of the backward classes, to ensure
gocial justice for all sections of the public and to
prevent State or State-aided Colleges from being
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manopolised by one section of the public to the detri-
ment of others, guided the action of Government.
I am free to admit that these considerations
are legitimate and proper to be taken into account in
shaping or formulating Government policy. But they
have to be accommodated within the frame work of
the Constitution. Here I may ubserve that I do not
think so ill of our Constitution as to suppose that
these principles of good Government and social and
economic justice were ignored or not given due weight
by its makers when they enacted Article 15 (1), Indi-
vidual rights of citizens of so fundamental and: trans-
cendent a character, as for example, the right of every
citizen to develop his faculties to the best advantage
with the aid of the educational facilities provided by
the State or at State expense, were considered o be 8o
inviolable that the power of the Government to interfere
with such rights, according to its changing notions of
policy or expediency, was put under strict restraint
by the Constitution. If the persons in charge for the
time being of a State, elected no doubt by a majority
of voters at the polls, were free to enforce their own
notions of social and economic justice unfettered by
constitutional restraints, there isa possibility of serious
and undeserved hardship and injury to large classes
of citizens who are in a minority. To avoid this
possible abuse of Government power the framers of the
Constitution erected the steel frame of Fundamental
Rights on which alone Government could build,
Part III of the Constitution is itself a categorical
statement of those very principles of individual and
gocial justice whose transgression in the exercise of
Goverumental power is expressly forbidden. The
Constitution has struck the balance between Govern-
ment power and the rights of individual citizens and
it bas to be obeyed. Article 15 (1) controls the

“ temporary will of & msjority by a permanent and
paramount law settled by the deliberate wisdom of the
nation ”,
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Cmanpamax to quote the words of the learned CHIEF JUSTIOE of
v the Supreme Court of India in 4. K. Gopalan v. The
D mam " State of Madras(1).

Viswanaras Let me not be misunderstood. The economic

" resources of the State are limited. It is impossible

to provide seats for all students seeking admission to

Government Colleges. Therefore, some citizens have

to be winnowed out. The prescribing of gome qualifi-

cations and standards for admission of students is

therefore inevitable. The qualifications may vary

with the different branches of academic or professional

studies. Special qualifications or aptitudes for parti-

cular types of education may be laid down, based on

physical fitness, marks obtained in preparatory exam-

inations and so on. They must, however, be reason-

ably relevant to the recognized purposes of professional

or other kind” of education and the qualifications

prescribed must bo the same for all citizens seeking

admission to & State or State-aided educational insti-

tution, irrespective of whether they belong to this

or that caste, community or religion. It may be that

through the fortuitous oporation of a rule which, in

itself is not discriminatory, a special advantage is

enjoyed by some citizens belonging to a particular

castc or community. This adventage is not taken

away by Article 18 (1). If, for instance, students

belonging to a certain community or caste by reason

of their caste discipline, habits and modes of life, satisfy

the prescribed requirements in larger numbers than

others, it is not permissible to shut them out on that

score, Nor is it permissible to lay down wholly

fancifl, arbitrary or irrational fests unrelated to
education, academic or professional.

If, other qualifications being equal, a Chrigtian
who has got 500 marks is excluded on the ground that
only one seat is allotted to Christians and that seat
has been filled up, while a Hindw who has got 300 marks

(1) [1660] 8.C.R. 88
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is admitted on the ground that 350 seats allotted for
Hindus have not heen filled up, there is clearly a
disorimination against a Christian eitizen on the
ground only of his being a Christian. The position with,
reference to the Brahmins and Non-Brahmine would
be the same, except that the discrimination is based
on caste and not on religion. Now, if we are going to
olassify on the hasis of castes, where are we to stop ?
If exclusive privileges of a discriminatory character
are to be granted to one caste, why not extend the same
principles to sub-castes and sub-divisions of each sub-
caste ? There are Bmarthas and Vishnavites among
Brahmins and among the Smarthas and Vishoavas
there are further sub-divigions. There are more sub-
divisions among Non-Brahmins than it is possible to
enumerate. Islam and Christianity do not exhibit
so many differences. It was with a view to exterminate
these communal and class considerations in the realm
of State activity, that Article 15 (1) has been enacted.
The communal G.0. is subversive of this basic
provisions of the constitution.

I was not able to understand—I am not sure, 1 am
any wiser now—the argument of the learned Adovcate-
General that if one Brahmin or Christian student is
admitted, there iz no question of digerimination
amongst Brahming or Christians within the meaning
of Article 15 (1). This argument is sought to be seriously
supported by citation of some American decisions.
It is best answered in the language of one of those
decisions dealing with a legislation requiring Negroes
to apply for registration within a fortnight on pain of
losing their right to vote. The Supreme Court held :

¢ Tha Fifteenth Amendment nullifies sophisticated as well
as simple-minded modes of diserimination. It hits onerous
procedural requirements which effectively handicsp exercise
of the franchise by the coloured rave although the abstract

right to vote may remain unrestricted as to all races.’’; aee
Lane v. Wilson(1).

(1) (1589) 307 U.8. 268
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Again, as observed in Shelley v. Kroemer(1):

“ Hqual protection of the laws is not achieved through
indiseriminate imposition of inequalities:”
The contention that there must be an exclusion of
Brahmios or Christiang allogether it order (o constitute
discrimination within the meaning of Article 15 (1)
ignores the language and purpose of the Article. This
argument may be relevant to an interpretation of
Article 29 (2) as 1 shall show presently. The prohi.
bition in Article 15 (1) is against differentiation
between one citizen and another citizen on the ground
of caste, race or religion. The rights that are protected
and guaranteed by this Article are the personal rights
of each individual citizen, his caste, race or religion
being wholly ruled out of consideration. It is not
the rights of n caste or community or the rights of
citizens as representing or forming integral perts of a
cagte or community, that this Article deals with and
guarantees. The right guaranteed is the personal
right of every individual citizen qua citizen, and not
a8 belonging to a particular caste or professing a
particular religion. The American decisions already
cited emphasise that the right is the personal right of
each individual citizen unaffected by his race or colour.

Learned Counsel for the applicants took their stand
mainly on Article 29 (2) and the Advocate-General
adroitly turned his counter-attack against them oun their
own chosen. ground. Not sufficient importance waa
given to Article 15 (1) in the course of the arguments,
To avoid a long discussion, I take tho liberty of stating
the argument of the respondent in the form of a
syllogism. The applicants have been refused admis-
sion, because, (@) they are Brahming; (b) Brahmins
have an allotment of only 2 seats out of 14 on the
basis of some principle of communal justice ; and (¢)
the 2 seats have already been filled up by other
Brahmin candidates. A denial of admission based

{1y (1948) 334 U.8. 2,22
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on these three grounds is not & denial only or salely
or exclusively on the ground of the applicants being
Brahmins, which alone is prohibited by Article 29 (2).
This, in substance, is the contenftion of the Advacate-
General and it looks plamsible. It may not be a
complete answer to say that the right guaranteed under
Article 29 (2) is the individual right of & citizen. Denial
of adwission is different from diserimination, the former
involving a wholesale refusal and the latter a preference
of some and rejection of others. Discrimination is
hit at by Article 15 {1) and denial of admission by
Article 29 (2). Whatever difficulty there may be in
holding that the communal (.0. offends Artirle 29 (2),
in my opinion, it flies in the faoe of Article 15 (1) of the
Constitution. For this reason I refrain from referring
to the original draft of Article 29 (2) and the speeches
in the Constituent Assembly at the time when Article
29 (2) in its present form was enacted.

The learned Advocate-General further contended
that it was open to the Government to take candidates
in proportion to the numerical strength of the varions
commuuities and that this was also one of the consi-
derations which weighed with the Government in
enforcing the communal G.O. This confention is
again shipwrecked on the language of Article 15 (1)
of the Constitution. If you classify students seeking
admission to colleges according to the castes and the
communities 0 which they belong and fix and allot a
number of seats for students of each caste or community
according to the numerical strength of the members
ot that caste or community, you are differentiating
between vitizens on the ground of caste or religion.
A Brahmin student who gets 450 marke i8 told that
he has no seat because there are only 2 out of 14
seata allofted for his community, and those 2 seats
have been filled up by Brahmin students with higher
marks. A Non-Brahmin student who obtaing 350
marks is admitted because there are 8 seats out of 14

15
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allotted for his community and 8 students with more
than 350 marks have not been forthcoming. The
Brahmin is rejected and the Non-Brahmin is admitted
only because the former is a Brahmin and the latter,
a Non-Brahmin. If a Brahmin student had turned
overnight into a Non-Brahmin—assuming such a
feat were possible-—he might have been admitted and
a Non-Brahmin, if he were proved to be in fact a
Brahmin under Non-Brahmin disguise, would have
been rejected. Whait else is this but patent diserimina.-
tion on the basis of caste ?

The learned Advocate-General referred usto Article
337 of the Counstitution in support of hig contention
that discrimination on the basis of communities was
recognized by the Consgtitution. In my opinion, this is
far-fetched argument. Article 337 purports to be a
gpecial transitory provigion occurring in Part XVi
entitled “ Special Provigions Relating to Certain
Classes.” Anglo-Indian educational institutions had
been receiving in pre-independence days lavish grants
from Governments, very much in excess of the scale
prescribed for other institutions. The makers of the
Constitution considered that it would work a hardship
if this preferential treatment were stopped all at once
and therefore provided a limited measure of protection
to Anglo-Indian institntions for a strictly limited
period. Article 337 i8 a special provision and in any
vase, il 18 a part of the Constitution itgelf, The
ubsence of any similar provision for other coramunities
in Articles 15 (1) and 29 (2) is an argument aguinst the
respondent.

It was further argued that Article 16 (4) of the
Constitution provided for the reservation of appoint-
ments or posts for backward classes of citizens and
that in order to enable them to obtain the benefit of
this reservation, preferential treatment in the matter of
admission to colleges had to be extended to them.
This is an ingenious but unsound argument. It is
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significant that there is no such reservation in favour
of backward classes in Article 15. The makers of the

Constitution made specific provisions for conferring

special privileges on backward classes, and Article 16 (4)
ie one such provision. There is no corresponding
provision eithorin Article 15 or in Article 29 reserving
seats for backward classes in educational institutions.
maintained by the State or with State aid. On the

other hand, the language of Article 15 (1) is peremptory

that no distinetion on the baais of caste, race or religion
should bhe made between one citizen and another
in the exercise of his constitutional rights aund ome
such right is the right to admission to State or State-

aided institutions, provided he has the prescribed’

general qualifications. It will be ludicrous to suggest
that in order to enable the backward classes to enter
public service, a provision could be made entitling &
student of the backward class to a pass in the Inter-
mediate, Bachielor of Arts or Science Examinations
of the University if he gets ten per cent of the total
marke as against a forty per cent minimum fixed for
other students. It is not the less objectionable if
under the guise of allotment. of seats to different
communities you set different qualifications and
different standards for students seeking admission,
the said qualifications and standards varying with
their -caste, community or religion.

Lastly, it was contended that the communal G.O.
was justified by Article 46 of the Conatitution, which
directs the State to promote with special care the
educational and economic interests of the weaker
sections of the people, particularly the schedulsd
castes and tribes. Article 46 occurs in Part IV dealing
with ** Directive Principles of State Policy.” It is a
Code of morals and ideals for State governménts like
the commandments of the Bible. Article 37 expressly
atates- that the provisions of Part IV shall not be
enforceable by any Court. 'The rights conferred by

16
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Articles 15 (1) and 29 (2) are expressly made justiciable
by Articlea 32 and 226 of the Constitution. Article 46
lays down the general policy to be followed by the
Btate in the sphere of legidlation or executive action.
It cannot and does not purport to override the pro-
visions of Article 15 (1) and it must be read subject
to the provision, according to the elementary rule of
statutory interpretation, that the different parts of &
statute should, aa far as possible, be construed go as to
avoid a conflict. The contention of the Advbcate-
General really comes to this: that discrimination is
shut out by the front door of Article 15 (1) but imme-
diately readmitted by the backdoor of Article 46.
There are also other difficulties in the way of upholding
his eontention. The communal G.0. in the form in
which it is now worked has been in existence for a long
time prior to the coming into force of the Constitution.
It has not been framed or issued by the Government in
¢he exercise of the powers and the discharge of the
duties speoified in Article 46 of the Constitution.
The same old clasgification of communities on the basis
of caate and religion, into Brahmins, and Non-Brahmins
Christians, Muslims and Hindus, is kept up and
enforced. Thereis nothing to show that the Government
applied its mind to a determination of who the *‘ weaker
gections ” of the people were, before allotting seats in the
Engineering and Medical Colleges to the different
cagtes and communities. Even in the same caste or
community there are stronger and weaker sections.
Economically, eulturally and educationsally, & caste
is not a homogeneous body. Further, it is not the case
that the communal G.O. advances the educational
interests of the weaker sections. Taking the case of

Harijans as an illugtration, two out of fourteen geats are

allotted to them. It is not asif two geats are reserved
for them and the remaining seats are thrown open to
Harijans along with other communities to be filled up
on a competitive basis. If there are six Harijans
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who have secured higher marks than all the candidates.
of the other communities, only two Harijans would be
admitted, and the remaining four will be denied admis-
sion sclely on the ground of their being Harijans. In thjs
gense, the G.0. discriminates agairst backward clagses,.
In any case, it is an indiscriminate imposition of
inequalities, on the basis of caste, race, or religion.
The communal G.0. divides oitizens into water-
tight compartments according to caste or religion
and prefers cilizens of une caste ur community to the
defriment of others, even though the qualifications
of the studonts who are preferred are inferior to those
of the studeuls who are rejected.

I may briefly advert to one other point which arose
during the course of the arguments. Article 15 (3)
allows the reservation of educational institutions
exclusively for the benefit of women. There is o
such corresponding provision. for males, and Article
15 (1) is wide and general in its terms. It i however
significant that Article 29 (2) omits all reference to
sex and place of birth among the prohibited grounds of

digcrimination. It may therefore be reasonably

argued that educationsl institutions intended exclu-
sively or primarily for women could be maintained by
the State without a violation of the Constitution.
Tosam up: Articles 14 and 15 (1) of the Constitu-
tion are plain and, indeéd, quite intractable. Thei:
language is express, explicit and peremptory. They
guarantee certain valuable personal rights to every
citizen. "These rights are made inviolable by the
exercise of Governmen{- power except in conformity
with the Constitution. Tho State is prohibited . by
Article 15 (1) {rom discriminating against any citizen
ori the ground of his caste or religion, whon he attempts
to éxercise constitutional rights guaranteed to him by
Part 11I. It prohibits the State from discriminafing
against citizens seeking to avail themselves of oppor~
tunities provided by the Btate for their intellectual
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Crawrazan  development and material advancement by joining
DORAIBATAN . , . . . .
fun & or educational institutions maintained at the expense of
Maomas  the State, on the ground of caste or religion, if they
viswararsa Satisfy reasonable tests prescribed alike for all citizens
Bastmi 7. gimilarly situated. The communal G.O., which classi-
fies citizens according to their caste and religion for
purposes of wdmission tv Governmeut Medival and
Engineering Colleges, which allots seats in definite
and fixed proportions to different castes and religions
and communities, and which operates effectively to
shut out a large number of students with higher
qualifications and to let in a large number of students
with lower qualifications, solely on account of their
belonging to particular castes and communities, dis-
criminates against citizens on the ground of caste, com-
munity or religion, and therefore violates Article 15 (1)
of the Constitution. It is unnecessary to decide
whether it is also'hit at hy Article 14 as heing a colour-
able exercise of Government power depriving the citizen
of the protection of equal laws. Declaration of a
guaranteed right in Article 15 (1) of the Constitution
would be worthless if the Government could disregard
or nullify it by executive acts like the communal G.O.
The fact that the Constitution reverses previous
administrative principles and practices widely pre-
valent in this State is not a ground for neutralizing
its operation and effect, for, Article 15 (1) of the
Constitution was specially intended to abrogate, and
oxpresdly abrogated, discrimination against citizens
on grounds of race, religion or caste.

‘The appeal made by the learned Advocate-General
to some vague and undefined principle of social justice
does not justify a Court of construction—and construe-
tion of the Constitution is the whole of our task—in
refl_miﬁg to obey the plain command of the Constitution
by which the legislature, the executive and the judi-
élary are all bound alike, Does social justice or the
welfare of the Btate require a suppression of the
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integrity and freedom of the individual personality
of a citizen by reason of his belonging to a particular
cagte ? I do not apprehend any calamitous or
untoward results from our decision in view of the rapid
progress—economic and educational—now being made
by all sections of the people under our demoocratic
republican Constitution. An appreciable amount of
congtructive work for the uplift of Harijans is done not
only by the State but by non-offlicial organizations
comyprising citizens of sl communities. The need
for improving the economic and educational level of
backward classes is there, but there are many legitimate
methods of satisfying this need without causing
detriment to other communities and individual citizens.
May it not be met by a process of levelling up rather
than levelling down ? Is the lynch spirit having its
rootage in caste and oolour and religious differences,
to be fostered and recognized as a principle of State
Policy * That the end justifies the means was no
part of the creed of the makers of our Constitution
who drew their inspiration not from Machiavalli bat
from Mahatma Gandhiji. It would be strange if, in
this land of equality and liberty, a class of citizens
should be constrained to wear the badge of inferiority
because, forsooth, they have a greater aptitude for
certain types of education than other classes, It
would ever be unjust—it i now unconstitutional—
to deprive deserving youths of a particular community
of a right of s0 elementary a character, that deprivation
of its enjoyment in common with and on the same
footing as others, is a deprivation, in the competitions
of life, of one of the most essential meana of existence ;
and this for no sin or fault of theirs and for no other
reason than that they belong to a particular caste or
religion. Article 15 (1) of the Constitution of India
would become an emapty bauble if the communal G.0.
regulating admission of students were held o be legal
and constitutional.
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For these reagons I agree with my Lord the CHIET
JUSTICE in the form of the order which he proposes to
make and in the direction as to costs.

SoMASUNDARAM J.—The question that falls to be
decided in these two petitions is whether the G.O.
No. 1254, Education, dated 17th May 1948, which
regulates the admission of students into Medical and
Engincering Colleges is valid under the present Cons-
titution. The facts are fully set out in the judgment
of my Lord the CHier Justice and it is unnecessary

for me to restate them here ; nor is it necessary for me

to state the circumstances in which the G.0. was
passed. If I remember right the principle bhehind
it was recognized and laid down by representatives
of the people and it iz maintained up to date by
those in authority and they are the accredited
represehta.tives of the people. There iy therefore
behind it the sanction and the will of the people of
this State. We are not called upon here to comment
on the circumstancea that have led up to this G.O.
Nor do I think it necessary to enter into a discussion
of the principles underlying the draft Constitution
or the background of Article 20 (2). "We are here
concerned only with the validity of the Order. The
decision on the question turns upon the proper inter-
pretation of Articles 15 (1) and 29 (2) of the Constitution.
A number of American decisions were cited before us
but they are not of material assistance in arriving at
the decision and it was practically so conceded at the
Bar. It is also conceded that provisions similar to
Articles 15 (1) and 29 (2) are not to be found in any of the
Conatitutions of other countries in the world and
no direct authority bearing on the point is available.

The contention of the petitioners is that the
discrimination in Article 15 (1) and the denial in
Article 29 (2) should on no accourit be based on
religion, race, caste or language or any of them and
they should not form the basis of selection. The term
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““only *’ in both the sections according to them means ggm
*“because.of ’. On the other hand, the contention of S
the learned Advocate-General is that emphasis must -Mavsas
be laid on the word “‘ only '’ and, according to canons m;‘}a_nmx
of interpretation of statutes, the word must be given a
‘meaning appropriate to the context and it cannot be

ignored in the construction unless it would lead to an
absurdity. The meaning of the term may vary with

the context. In my opinion, there is considerable

‘force in the contention of the Advocate-General.

The word ‘‘only”’ in the Oxford Dictionary has the
following meanings : solely, merely, exclusively, by or

of iteelf alone, without anything else, “ Only” in

‘the context therefore means solely or for this reason

alone. 8o construed, the Articles mean that. the
"discrimination or denial should not be on the ground

of religion, race, caste or language alone. It follows
‘therefore that one of the grounds of djsorimina.tion' or

denial may be on the basis of religion, race, caste,
:la.nguage, but it should not be the sole ground. It

may be that the ground of denial or discrimipation

may involve or bring in the question of caste, eto.,

but it would not be on that sole ground, i.e., a ground
unaffected by any other consideration than that

baged on religion, race, caste, ete. It appears to me

that the framers of the Constitution have used the

word “only” deliberately. Inmy opinion, the framers

were and must have been conscious of the fact' that

this sub-continent of India is composed of people

of varying degrees of culbure and civilization differing

Irom State to State. They may legitimately have
‘thought that in the circumstances it would not be

safe to enact a rigid and inelastic rule that the caste,

roligion, language, etc., should not be the basis of
selection at all and that it might hamper and fetter the

policy of the SBtate in the Government of the country.
Therefore the term ““only’’ was included for emphasising
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that the denial or discrimination should not be
on the sole ground of caste, etc., and that circum-
stances in each State or carrying out certain policies
may involve denial or digerimination on the ground of
cagte, ete., but that such denial or discrimination
would not be in contravention of Articles 15 (1) and
29 (2). It is neither possible nor necessary for us to
state what thoge ciroumstances or facts or policics are
which the State may legitimately take into account

or pursue or adopt. Where the construction of a

section is doubtful, it i3 competent for us to look into
the preamble which states that all citizens should have
equality- of opportunity. How this equality of oppor-
tunity in the matter of education should be worked
out 18 a matter entirely for the State depending on
various circumstances and, if it i8 worked out in a
particular way bona fide, it cannot be said that in

‘the matter of working out, denial or discrimination in

the matter of admission involves the ground of caste,
ete., and Articles 15 (1) and 29 (2) are contravened ;
because the Arficles postulate the taking of con-
giderations other than religion, race, caste, ete., some
of which might bring in the qguestion of religion,

race, caste, ete,, and some of which might not. It is

only if the denial or discrimination is based on the
bare ground of religion, race, caste, etc., the Articles

-are hit.

Article 46 of the Constitution is a very relevant and
important Article to be considered in this connection.
It runs thus :

“ The State shall promote with special care the educa-
tional and economic interests of tha weaker sactions of the
peopls, and, in particular, of the Scheduled Castes and the
Scheduled Tribes, and shall protect them from social injustice
and all forms of exploitation.”

This is placed in Part IV relating to Directive

Principles of Btate Policy. Article 37 states that
though the provisions in that part are not enforceable
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in Court, nevertheless the principlea therein are funda-
mental in the governance of the country. I emphasize
the word * fundamental” in the Article. In this
connection X may usefully refer to the speech made by
Dr. Ambedkar when he introduced the Draft
Constitution for consideration by the Constituent
Assembly :

“The Directive Principles are like the Instrument of
Instructions which are issued to the Governor-General and to
Governors of the Colupies apd to thuse of Indis by the
British Government under the 1835 Aot. What are called
Directive Principles is merely another name for Instrument
of Instructions . . . . The only difference is that they
are instructiops to the Legislature and the Execufive.
Whoever captures power will not be free to do what he likes
with if. In the exercise of it he will have to respect these

Instruments of Instructions which are called Directive
Principles, Ho cannot ignore them.” ‘

It is therefore the duty of the State to respect and
give effect to the principle contained in Article 46.
Those responsible for the Constitution were perfectly
aware of these provisions and in fact Article 29 (2) was
passed after Article 46 was passed. The use of the word
*“ Fundamental ” ig significant in view of the use of the
same word in Part III of the Constitution. The
principles in this chapter are therefore as fundamental
aa those in Part III. The Constitution provides for
the exercise of these principles in the governance of
the country and administering the laws laid down in
various Articles of the Constifution. The framers
were perfectly conscious that in administering Article
15 {1) and Article 29 (2) the State has to deal with
other grounds than those mentioned therein. Article 46
may not override the Articles in Part III. But, as
contended by the Advocate-General, Articles 15 (1) and
29 (2) must be read with Article 46 of the Constitution.
In distributing the seats the State’can take into account
the fundamental principles embodied in the Article
which it cannot ignore.
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It is contended that the right conferred by
Articles 15 (1) and 29 (2) is an individual right. It
may be 80, but the extent of the right is that conferred
by the articles which, as I have pointed out, i8 not an
unqualified right as contended for. It is again urged
that it is unqualified is clear from the omission of a
clauge similar to Article 16 (4) in Articlo 20 (2).
Article 16 (4) gives effect only to the fundamental
principle contained in Article 46 and, as T have pointed
out, Article 29 (2) was passed after Arlicle 46 and the
omission of a clause similar to Article 16 (4) does not
proclude the State from giving effect to the principle
conbained in Article 46, which they are bound to.

This is the view of the two articles which 1 am
inelined to take. At the same time, I must admit that
there is considerable force in the arguments advanced
by my Lord the Crigr Justice and my learned brother
Viswanarra 8astrIJ. for the view they have taken.
I would therefore agree, though not without hesitation,
in the order proposed by my Lord the CHIEF JUSTICE.

By Court :
We certify that the case involves a substantial
question of law ag to the interpretation of the Constitu-
tion, in particular Articles 14, 15, 29 and 46 thercof.

Solicitor for respondent: H. M. Small.
' N.K.,




