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This appeal by special |eave arises fromthe judgnment
and order dated February 12, 1992 of the Division Bench of
the Calcutta H gh Court in F.MA T. No. 1990 of 1991. The
respondent had entered into an agreement in 1968-69 for
excavation of feeder canal fromRD. 68.00 to RD.97.00. During
the course of the execution of the work certain disputes had
arisen between the respondent —and the appellant. The
di sputes were referred from time to tine to arbitration
This is the 5th arbitration the instalment. Details  of
previous four arbitrations are as under

S. Name of the Awar d | nt erest Armount
No. Arbitrator Rs. Rs. Rs.
1 R P. Ahuja 4,70.000. 00 78, 129. 45 5,48, 129. 45
2. O P. Cupta 7,00, 974. 00 7,604. 96 7,08, 578. 96
3. T. Rajaram 23,78,100.00 23,34,501.00 47,12, 601. 60
4 Brig.D. R

Kat huri a 78, 90,570.00 38,40.653.88 1,17,31,223.00

The dispute as regards hire charges of equi pment | oad
by Farakka Barage Project was referred to CGoyal Committee
for rationalization. On submission of its report and in
furtherance thereof the respondent by |letter dated August 8,
1984 had claimed for reference to the arbitration thus:

"And whereas Ms. Tarapore & Co.

having |l ong back been refunded the

excess hire char ges recovered

earlier, but havi ng becane

refundable on the basis of said

Coyal Committee Report, in our case

the excess recovered amount and now

refunded to wus despite repeated,

witten as well as oral requests
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and demands in this respect.”

[ enphasi s suppli ed]

In furtherance thereof, by proceedings dated Novenber
18, 1984, the General WManager, Farakka Barrage Project
appointed T. Raja Ram as the sole arbitrator to settle the
di sputes. After entering into the reference on December 12,
1984, admittedly the respondent laid claimfor the refund of
hire charges which was di sputed by counter-statenent by the
appel l ant. Later the respondent laid further clains on March
6, 1985 for Rs.1,68,000/- towards repairs on departnental
equi prents; Rs.1,38,600/- towards refund of expenses on
security watch and ward; Rs.28,12,085.33 towards final bil
of the firm Rs. 95,60,653.10 towards part interest and the
amount of <claimin addition to the refund of hire charges
was Rs. 32, 45,538.27. The appellant in its statenment had
objected to wunilateral enlargenent of the reference. The
arbitrator awarded by a non-speaking award dated August 18,
1987, a sumof Rs.35,72,550/- wth interest at 15% per annum
fromJuly 1, 1976 ~or the date of the paynment of decree
whi chever' was earlier.

The appeltant fixed Msc. ~Case No.95/87 on April 8,
1988 under Section 30(c) of the Arbitration Act, 1940 [for
short, the ’'Act’], questioned the award contending that the
claimwas barred by limtation; the arbitrator had no power
to enlarge the scope of the arbitration and he had no power
to anard interest at' higher rate without any claimbefore
it. The Assistant District Judge, Mirshidabad by his order
dated January 19, 1991 set aside the award uphol di ng these
contentions. On appeal, in the inpugned order the Hi gh Court
set aside the order of the ~civil Court holding that there
was no error apparent —on the face of the award warranting
setting aside of the award. It directed the civil Court to
take steps for passing a decree interns of the award as
expeditiously as possible not I|ater than four nmonths. Thus
this appeal by special |eave.

Since Shri  Goswany, |earned senior counsel appearing
for the appellant has not pressed the bar of limtation for
our consideration, it is unnecessary for us to gointo that
guestion. Only two questions have been canvassed, viz., the
power of the arbitrator to unilaterally enlarge the scope of
the reference and the power to award the anount in a non-
speaking award and the rate of interest. The question
therefore, is: whether the arbitrator has jurisdiction and
power to wunilaterally enlarge the reference? As extracted
above, the specific demand and acceptance by the Manager of
Far akka Barage Project was to refer the dispute of refund of
hire charges pursuant to the report of the Goyal Conmittee.
That was acceded to and reference to T. Raja Ram was nade
for arbitration on Novenber 18, 1984 and claim in /that
behal f was duly made. On March 6, 1985 clains were laid by
t he respondent for arbitration. They were objected to by
the respondent. The question emerges: whether the arbitrator
has power to wunilaterally enlarge the reference and
adjudicate the clains? It 1is seen that inmpugned award is a
non- speaking award. Shri Soli J. Sorabjee, |earned senior
counsel for the respondent contended that the appellant
having partici pated before the arbitrator and had an award

unfavorable to them could not guestion invalidity
thereafter. The appel | ant had partici pated in t he
proceedi ngs before the arbitrator wth full know edge of

these facts. The conduct on the part of the appellant
amounts to acqui escence to the power and jurisdiction of the
arbitrator to nmke the award. Thereby the plea of |ack of
jurisdiction cannot be pernmitted to be raised by the
unsuccessful party to the arbitration. In support thereof he
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pl aced strong reliance in N Chillappamv. Secretary, Kerala
State Electricity Board and Anr.[(1975) 1 SCC 289]; MS.
Neel kant han Construction V. Superi nt endi ng Engi neer
Nati onal Hi ghways, Salemand Ors. [(1988) 4 SCC 462]; Russe
on Arbitration, 17th Edition, page 215; 33, Chowdhri Mirtaza
Hossein v. Miussumat Bibi Bechunnisa [L.R (l1A) Vol.Illl 209];
Chanpsey Bhara & Conpany v. Jivraj Balloo Spinning and
Weavi ng Conpany, Ltd. [L.R (IA)Vol.l 324]; Chanpsey Bhara
Conpany v. The Jivraj Ballo Spinning and Weaving Conpany
Ltd. [AIR 1923 P.C. 66] and Firm Madanl al Roshan Lal Mahaj an
v. Hukuncthand MIls Lrd., Indore [(1967) 1 SCR 105 ].

To constitute an arbitration agreement, there nust be
an agreenent that is to say the parties nust be ad i dem
Arbitrability of a claim depends upon the dispute between
the parties and the reference to the arbitrator. On
appoi ntnent, he enters upon that dispute for adjudication
The finding of the arbitratorron the arbitrability of the
claimis not conclusive, as under Section 33 ultimately it
is the court that ~decides the controversy. In U P. Rajkiya
Nirman Nilgam Ltd. v. Indure Pvt.Ltd. & Os. decided on
February 9, 1996, a three-Judge Bench of this Court [to
whi ch one of us, K Ramaswany, J., was a nenber was to
consi der t he guestion whet her t he arbitrator had
jurisdiction to decide the arbitrability of the claim
itself. In that context, the question arose: whether there
was an arbitration agreenent for reference to t he
arbitrator? It was held that the ~arbitrability of the
controversy of the claim being ajurisdictional issue, the
arbitrator cannot cloth hinself with jurisdiction to
concl usi vel y deci de, whether or - not he had power to decide
his own jurisdiction. Relying upon the passage in "Russel on
Arbitration" [19th Edn.] at page 99, this Court  had held
that it can hardly be within the arbitrator’s jurisdiction
to decide whether or not a condition precedent to his
jurisdiction has been fulfilled. The arbitrator had no power
cide his own jurisdiction. The arbitrator is always entitled
to inquire whether or not he has jurisdiction to decide the
di spute. He can refuse to deal wth the matter at all and
| eave the parties to go to the court if he conmes 'to the
conclusion that he has no power to deal with the matter; or
he can consider the matter and if he fornms the view that the
contract upon which the claimant is relying on and from
which, if established, he alone has jurisdiction, he can
proceed to decide the dispute accordingly. Whether or not
the arbitrator has jurisdiction and whether the matter is
referred to or is wthin the anbit of clause for reference
of any difference or dispute which may arise between the
martis, it is for the Court to decide it. The arbitrator by
a wrong decision cannot enlarge the scope of the subnission
It is for the court to decide finally the arbitrability of
the claim in dispute or any clause or a matter or a thing
contained therein or the construction thereof. It was,
therefore, held that "arbitrators cannot cloth thenselves
with jurisdiction to decide conclusively the arbitrability
of the dispute.” It si for the court under Section 33 or on
appeal thereon to decide it finally". There is no estoppe
to challenge the action and to seek a declaration under
Section 33. It was further held that "nere acceptance or
acqui escence to the jurisdiction of the arbitrator for
adjudication of the dispute as to the extent of the
arbitration agreenent or arbitrabity of the dispute does not
disentitle the appellant to have the remedy under Section 33
through the court." The renedy under Section 33 is "the only
ri ght royal way for deciding the controversy."

In Law of Arbitration by Justice Bachawat [2nd (1987)
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Ed.] at page 90 it is stated that jurisdiction of the
arbitrator is solely derived fromthe arbitration agreenent.
The arbitrator has jurisdiction to deal only with natters
which on a fair construction of the terms of the
contract,the parties agreed to refer to him Wether or not
the arbitrator acts within the jurisdiction depends solely
upon the clause of reference. The court nay grant a
declaration that the party appointed by the defendants as
the arbitrator has no jurisdiction. The subm ssion furnishes
the source and prescribes the limt of the arbitrator’'s
authority. The arbitrator take wupon hinmself an authority
whi ch the subm ssion does not confer on him The award nust
in substance and form conformto the submission, It nust
conply in point of formto the directions contained in the
submi ssion. If the award determnmines any matter not referred
to arbitration and such matter cannot be separated w thout
affecting the determ nation of- the matters preferred, the
award is invalid. It nmay be remtted to the arbitrator for
reconsi deration under Section 16 and if the arbitrator acts
in excess of authority, the award shoul d be set aside.

In N._Chellappan v. Secretary, Kerala State Electricity
Board and Anr. [(1975) 1 SCC 289], the facts therein were
that the arbitrators nom nated an unpire. The arbitrators

did not make the award wthin the time limt which
ultimately expired. Thereupon the appellant had invoked the
jurisdiction of the civil Court to revoke the authority of

the arbitrator under Sections 5 and~ 11 of the Act. An
application was made to appoint K~ to enter upon the
reference as an unpire and to proceed with the arbitration.
Anot her application was made to appoint 'K as the sole
arbitrator in place of —two arbitrators. ~The court revoked
the authority of the arbitrators and directed the unpire to
enter upon the dispute in his capacity as an umpire and
allowed the application of the appellant to appoint 'K as
the sole arbitrator. The unpire entered upon the reference
in his capacity as an unpire. The party subnmitted to his
jurisdiction, conducted the proceedings and when the award
went against the respondent-Board unpire’'s jurisdiction was
chal |l enged. On those facts a three-Judge Bench of this Court
had held that when the respondent - Board acqui esced to the
jurisdiction of the unpire as the sole arbitrator, the Board
was, by acqui escence, precluded from chall engi ng - the
jurisdiction of the unmpire. Wen the party consented to the
appoi ntnent and took part in the proceedings wth ful
know edge of the relevant fact of appointnent as the sole
arbitrator it anpbunted to acqui escence. Sane is the ratio in
M's. Neel ankantan & Bros. Construction v. Superintending
Engi neer, National Hi ghway, Salem & O's. [(1986) 4 SCC 462]
wherein a two-Judge Bench of this Court held that if the
parties to the reference either agree beforehand to the
nmethod of appointnment, or afterwards acquiesce in the
appoi nt nent  made, with full know edge of all the
ci rcunmst ances, they will be precluded from objecting to such
appoi nt nent as i nval i dating subsequent pr oceedi ngs.
Attending and taking part in the proceedings wth ful
know edge of the relevant fact wll amount to such
acqui escence. The rest of the decisions are not directly on
the point. Therefore, it is not necessary to burden the
judgment with reference to those cases.

It would thus be seen that appoi ntnent of an arbitrator
is founded wupon the agreenent between the parties, Once on
his appointnment either by consensus or by an order of the
court, the parties put forth their claimand participate in
the proceedings, the parties acqui esce to the appointnent of
the arbitrator and the award nade thereon binds the parties.
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The party who has suffered the award is precluded from
guestioning the power and jurisdiction of the arbitrator to
nake the award. The reason being that the parties have by
contract consented to the forumto adjudicate their dispute
and to-give a decision, by a non-speaking or speaking award
interms of the agreenment. This principle is inapplicable to
the jurisdiction of the arbitrator to unilaterally enlarge
his own power to arbitrate any of the disputes. It is seen
that by express agreenent between the parties, arbitrability
of the claimfor refund of the hire charges was referred to
arbitration and T. Raja Ram cane to be appointed as
arbitrator and entered upon that reference. But when cl aim
was nmade, he enlarged the dispute unilaterally without there
bei ng any agreenment by the appellant. In fact they objected
to the enlargement of the Scope of the arbitration. Since
arbitrator went on adjudicating the disputes, they were |eft
with no option but to participate in the proceedings as the
clains ~were pressed for and, parties submtted to the
jurisdiction of thearbitrator. Therefore, it did not anount
to acquiescence. ~The jurisdiction of the arbitrator is
founded upon the agreenment between the parties. To the
extent of the agreenent, the parties are bound by the
decision of the arbitrator. But the arbitrator cannot
enlarge the scope of his arbitration and make in a non
speaking award, a/lunmp sumanount of all «clainms, after
enlarging his jurisdiction on non-accepted or objected
clainms. |In Chanpsey Bhara Conpany case [supra] Lord Dunedin

speaking for the Privy Council had held that "(t)he question
of whether an arbitrator acts within his jurisdiction is, of
course, for the Court to decide but whether the arbitrator
acts within his jurisdictionor not depends solely upon the
clause of the reference. It is, therefore, for the Court to
decide... whether the dispute which has arisen is a dispute
covered by d. 13 of the Articles". In Gobardhan Das v.
Lachm Ram and Os. [AIR 1954 SC 689], this Court held that
so long as the arbitrator acts wthin the scope of his
authority there is no doubt that the decision /nust be
accepted as valid and binding on the parties. In that case,
the agreement entered into between the parties read as
under :

"that the arbitrators should sit

together, take down the statements

of the parties, hear and consider

the argunents brought forward by

the parties, inspect the docunents

of all descriptions and take other

evi dence and evidence of w tnesses

and what ever award they shall give

is and shall be, acceptable to the

parties and what ever award the

arbitrators nay give unani nously or

by magjority of votes shall be

treated as true and correct and

valid in every court and shall be

bi nding upon all of us executants

parties."

The arbitrators went out of their way to declare that
what ever ampount in addition to Rs.3,500/- was found due from
respondent No.1 wupon the bahikhata account was remtted
having regard to his |abour and poverty and the whole
unspeci fied anobunt found due against respondent No.2 was
remtted in full in view of his |abour and poverty. It was
contended that the award was deci ded outside the authority
of the arbitrators. It was held that the arbitrators had
clearty misdirected thensel ves and had exceeded the scope of
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their authority and the award was, therefore set aside.

Thereby, the arbitrator had mnmisdirected hinself and
conmitted | egal misconduct in making the award vitiating the
entire award itself. It is difficult to decide as to what
extent each of the clainms was accepted or rejected. In that
view, it 1is not necessary to go into the second question of
the power of the arbitrator to award interest or excess
rate of interest.

The appeal is accordingly allowed. The order and
judgrment of the High Court is set aside and that of the
trial Court is restored, but in the circunstances, parties
are directed to bear their own costs.
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