http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 20

CASE NO. :
Appeal (civil) 106 of 2001

PETI TI ONER
Federal Bank Ltd.

RESPONDENT:
Sagar Thomas & Os.

DATE OF JUDGVENT: 26/09/2003

BENCH
Brijesh Kumar & Arun Kunar.

JUDGVENT:
JUDGVENT

Brijesh Kumar, J.

The respondent no.1 Sagar Thomas was working as a
Branch Manager in Karunagappally branch of the appellant Bank,
nanely, the Federal Bank, having its registered office at A waye, Kerala.
He was, however, suspended on 29.5.1982, since a disciplinary enquiry
was ordered into sone charges agai nst him for having exceeded his
authority in grant of |oans and advances to different parties. The inquiry
of ficer found himguilty of the charges and ultimtely puni shnent of
di sm ssal was awarded to the respondent.

The respondent no.1 chall enged the order of his dismssal by
filing a wit petitionin the Hgh Court. A prelimnary objection about
maintainability of wit petition seens to have been taken, in defence by
the Federal Bank, saying that it is a private bank and not a State or its
agency or instrumentality, within the neaning of Article 12 of the
Constitution of India, hence a wit petition under Article 226 of the
Constitution is not naintainable against it. The |learned single Judge
however, found that the Federal Bank performs public duty and observed
t hus:

"As per statutes, the Reserve Bank and the Centra
Covernment exercise all pervading functional, fiduciary
and managerial control over the banking industry. Every
banki ng conpany is duty bound to carry on banking

busi ness as per the banking policy under stringent contro
of the Reserve Bank in the interest of banking systemor
in the interest of nmonetary stability of sound econom c
growm h, having due regard to the interest of the
depositors. The activities carried on by the bank are vita
to public interest and have potential to affect the socio-
econom ¢ devel opnent and growth of the nation

Banki ng conpani es are therefore, public institutions,
accepting deposits frompublic, financial assistance from
the State through its agencies/instrunentalities, for the
pur pose of |ending or investnment, pursuing banking

policy and engaged in matters of high public interest or
perform ng public functions, ensuring nonetary stability,
sound econom ¢ grow h, equitable allocation of various
funds to efficient use, for the pronotion and growth of
econony and wel fare of the State. The first respondent
is, thus, performng a public duty and a positive
obligation towards its enpl oyees and custoners exists.
Therefore, it is anenable to wit jurisdiction."

Utimately the order passed by the |l earned single Judge is :
"....ln the light of the above decisions of the Apex Court,
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| can very well find that the Federal Bank Ltd., is
perform ng public duty and as such it cones under the
definition of 'other authority’ w thin the neaning of
Article 12 of the Constitution of India and as such the
wit petition is maintainable before this Court."

Aggri eved by the aforesaid judgnent of the | earned single Judge, the
appel l ant preferred a wit appeal but referring to a decision of this Court
in U P.State Co-operative Land Devel opnment Bank Ltd. vs. Chandra
Bhan Dubey & Ors. , the Division Bench, observed that in an identica
fact situation it was held that wit application would be maintainable,
m nor distinctions on facts, here and there, would not make the aforesaid
deci si on inapplicable to schedul ed banks. Wth such observations the
appeal was dism ssed providing that the | earned single Judge shall decide
wit petition on nmerits. The Federal Bank Ltd. has preferred this appeal
agai nst the aforesaid judgnment of the H gh Court.

Lear ned seni or counsel appearing for the appellant, so as to
i ndi cate the structure of the appellant, submts that the Federal Bank Ltd.
is a 'conpany’ incorporated under the Indian Conpanies Act, 1913, now
repl aced by the Conpani es Act, 1956. Its activities are regulated by the
provi si ons_of the Banki ng Regul ation Act, 1949. The entire sharehol di ng
of the conpany is held by private individuals and entities. The finances
of the banks are raised by its own resources and efforts, and the profits of
the bank are utilized by the bank for its own purposes. It does not
perform any sovereign function nor does it exercise any authority over a
third person. The nature of the activity of the bank is that of a
conmer ci al undertaki ng which receives deposits fromthe individuals and
advances | oans and perforns other ancillary nonetary transactions. The
managenent of the bank is in thehands of the Board of Directors. There
are 10 Directors, out of which 7 are selected by the General Body of the
sharehol ders. Two nenbers are co-opted by the Board of Directors and
one of themis nom nated by the Reserve Bank ~of India. The Board of
Directors exercise the powers of superintendence and control over the
bank. The bank is, therefore, nerely a private linmited conpany; it is
neither a 'State’ nor any ’'authority’ within the neaning of Article 12 of
the Constitution nor it is amenableto wit jurisdiction of the H gh Court.
It is also the case of the appellant bank that services of an enpl oyee or an
of ficer of a private body, cannot be inposed or thrust upon it nor a relief

of reinstatement can be granted. In this connection, the appellant has
referred to the reliefs prayed for in the wit petition, which are as foll ows:
") a wit of Certiorari or any other appropriate wit,

order or direction quashing Exhibit P3 Enquiry
Report and P6 and P7 orders of the disciplinary
authority and the Board of Directors as illegal and
unsustai nable in | aw,

ii) a wit of Mandanmus or any ot her appropriate wit,
order or direction commandi ng the respondents to
reinstate the petitioner with all wages and

increnents in the salary applicable to himas if he

had continued in service fromthe date of his

suspensi on;

i) any other appropriate wit, order or direction as
this Hon ble Court nay deemfit and necessary on

the facts and in the circunmstances of the case and

allow this petition with all costs."

In the light of the prayer nmade for issue of a wit of certiorari for
guashing of inquiry report and the order of punishment and further for

issue of a wit of nmandanmus or any other appropriate wit or direction for
reinstatement of the petitioner with all wages and increnments etc. as if,

he had been continued in service, a plea in reply has been raised by the
appel l ant that it being a private body incorporated under the Conpanies

Act, it is not anenable to wit jurisdiction of the Hgh Court. It is in the
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above background that the | earned Single Judge considered the matter

and held that the Federal Bank Linmted is performng public duty,

as such it is covered under the expression of 'other authority’, within the
nmeani ng of Article 12 of the Constitution, hence the wit petition is

mai nt ai nabl e before the Hi gh Court.

The question thus, which falls for consideration is as to whether

the appellant bank is a private body or falls within the definition of the
State or local or other authorities under the control of the Government.

A body or organization which is an instrunmentality or agency of the State
or a conpany owned and controlled by the State are all included in the
expression "the State". |If it is found that the petitioner falls within the
| ater category, there would be no hurdle in holding that such a body or
organi zati on woul d undoubtedly be anenable to the wit jurisdiction

under Article 226 of the Constitution of India. On the other hand, if it is
found that the appellant is a private body in that event it may have to be
exam ned whether a wit petition would be maintainable or not and the
extent to which such powers can be exercised.

In support of their respective contentions | ear ned counsel s

pl aced reli ance upon certain decisions of this Court as well as on sone
deci si ons of the H gh Court.

On behal f-of the appellant, a decision in the case of Pradeep

Kumar Bi swas Vs. Indian Institute of Chemical Biology & Os ,

deci ded by a 7 Judges Bench has been referred. The mgjority judgnent

consi dered a catena of decisions on the point and it has been observed in
par agraph 25 of the judgment : "The tests propounded by Mathew, J. in
Sukhdev Singh were elaborated in Ranana and were refornul ated

two years later by a Constitution Bench-in Ajay Hasia . What may have

been technically characterized as obiter dicta in Sukhdev Singh (supra)

and Ramana (supra) (since in both cases the "authority" in fact involved
was a statutory corporation), formed the ratio decidendi of Aj ay Hasia
(supra)". Thereafter the court has extracted para 11, at page 737-38 of
the case of Ajay Hasia (supra), as follows : "The concept of
instrumentality or agency of the Governnent is not linmted to a

corporation created by a statute but is equally applicable to a conpany or
society and in a given case it would have to be deci ded, on a

consi deration of the relevant factors, whether the conpany or society is

an instrunentality or agency of the Governnment so as to cone within the
neani ng of the expression "authority’ in Article 12." /It is then observed
that Ramana’'s case (supra) noted with approval in Ajay Hasia (supra)

and quoted the tests laid down in the case of Ajay Hasia (supra) at page
737 in para 9. It reads as follows :

"(1) One thing is clear that if the entire share capital of

the corporation is held by Governnent, it would

go a long way towards indicating that the

corporation is an instrumentality or agency  of

CGovernment. (SCC p.507, para 14)

(2) VWere the financial assistance of the State is so
much as to neet alnobst entire expenditure of the
corporation, it would afford some indication of

the corporation being inpregnated with

governmental character. (SCC p.508, para 15)

(3) It may also be a relevant factor .. whether the
corporation enjoys nonopoly status which is
State-conferred or State-protected (SCC p. 508,

para 15)

(4) Exi stence of deep and pervasive State contro
may afford an indication that the corporation is a
State agency or instrunentality. (SCC p.508, para
15)

(5) If the functions of the corporation are of public
i mportance and closely related to governmenta
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functions, it would be a relevant factor in
classifying the corporation as an instrunmentality
or agency of Covernnment. (SCC p.509, para 16)

(6) "Specifically, if a departnent of Government is
transferred to a corporation, it would be a strong
factor supportive of this inference’ of the

corporation being an instrunentality or agency of
Covernment. (SCC p.510, para 18)"

This Court has observed in paragraph 31 as follows :
"The tests to determ ne whether a body falls
within the definition of "State" in Article 12 laid
down in Ramana (supra) with the Constitution

Bench inprimatur in Ajay Hasia (supra) formthe
keystone of the subsequent jurisprudentia
superstructure judicially crafted on the subject

whi ch is apparent froma chronol ogica

consi deration of the authorities cited."

After considering a nunber of decisions it has been observed in para 40
of Pradeep Kumar Biswas (supra) as follows :

"The picture that ‘'ultimtely energes is that the
tests formulated in Ajay Hasia (supra) are not a

rigid set of principles so that if a body falls within
any one of themit must, ex hypothesi, be

considered to be a State within the neani ng of
Article 12. The question in each case woul d be -
whet her in the light of the cunulative facts as
establ i shed, the body is financially, functionally
and admini stratively donmi nated by or under the
control of the Government. Such control nmust be
particular to the body in question and nust be
pervasive. |If this is found then the body is a State
within Article 12. On the other hand, when the
control is merely regulatory whether under statute
or otherwise, it would not serve to nmake the body a
State."

The appellant then refers to a decision in Bank of Baroda Ltd.
vs. Jeewan Lal Mehrotra , which is a decision of a three
Judge Bench, wherein it has been laid down that a contract of
service could not be enforced on a private enpl oyee. Needl ess
to say that the case is related to the services of an enpl oyee of a
Schedul ed bank. CQur attention has been particularly drawn to
par agraph 3 of the judgnent where it is observed

Y The law as settled by this court is that no

declaration to enforce a contract of persona

service will be normally granted. The well

recogni zed exceptions to this rule are (1) where a

public servant has been dismi ssed fromservice in
contravention of Article 311, (2)where re-

i nstatenent is sought of a dism ssed worker under

the industrial |law by |abour or industrial tribunals,

(3) where a statutory body has acted in breach of a

mandat ory obligation inposed by statute...."

However, so far the above proposition is concerned, |earned
counsel for the respondent submtted that the point relates to the nerits of
the matter which is yet to be gone into by the | earned Single Judge in
case it is found that a wit petition is maintainable.

U. P. State Co-operative Land Devel opment Bank Ltd.
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(supra) has been relied upon by the Division Bench while passing the
i mpugned order disnissing the appeal. W may exam ne the position as
involved in that case in sone detail. It is registered as a Co-operative
soci ety under the provisions of the U P.Co-operative Societies Act.
VWiile holding it to be an instrunentality of the State, the Court took note
of the fact that though registered as a co-operative society, it was
constituted under the provisions of the U P.Co-operative Land
Devel opnent Bank Act, 1964. The Managing Director and the Chief
General Manager of the Bank are officials of the State, who are at the
helms of the affairs of the Bank. The service rules for the enpl oyees
and officers of the Bank were franed by the State Governnment in
exerci se of powers under Section 30 of the U. P.Co-operative Land
Devel opnent Bank Act, 1964. The rules are called the U P.Co-operative
Land Devel oprment Banks Rul es, 1971, which lay down the conditions of
services of the enployees. The Institutional Service Boards constituted
under Section 122 of the Co-operative Societies Act has al so framed
service rul es according to which dismssal of an enpl oyee can be ordered
only after its approval by the Institutional Service Board. The U P.State
Co-operati've Land Devel opnent Bank Ltd. is the only bank constituted
under the provisions of the U P.Co-operative Land Devel opnent Bank
Act and there cannot be any other State |evel Land Devel opment Bank
for the whole of the State. Apart fromthe fact that the Bank had
exclusive jurisdiction over the whole of the State of Uttar Pradesh, the
ot her Land Devel opnent Banks coul d al so be nade nmenbers of the
U. P. State Co-operative Land Devel opnent Bank, in any nunber, as the
Regi strar of the Co-operative Societies nmay deemit necessary. It is
further found that the Registrar of the Co-operative Societies, UP. is the
trustee for the purpose of securing the fulfillnent of the obligations of the
State Land Devel opment. Bank to the hol ders of debentures issued by the
Board of Directors. The Board of Directors are entitled to issue
debentures fromtinme to tinme with the previous sanction of the State
Covernment and the trustee, against the-unconditional guarantee by the
State Governnent for the repaynent in full of the principal and interest
thereon, or on the security of nortgages, charges or hypothecations etc.
The State CGovernnment constitutes a Guarantee Fund under Section 9 of
the Act for the purpose of neeting losses that m ght accrue on account of
| oans advanced by the Land Developnent Banks. The Guarantee Fund
is maintained by the Finance Departnent of the State Governnment. On
the basis of the facts noted above, the Court took the view that the
U. P. State Co-operative Land Devel opnent Bank Ltd., though registered
as a Co-operative society, is an instrunmentality of the State and its
enpl oyees have a statutory protection under the statutory rules.

It is quite apparent that the decision in the case of U P.State
Co-operative Land Devel opnent Bank Ltd. (supra) would in-no way
be applicable to the case in hand. The participation and control of the
State in the whole activity of the U. P.Land Devel opnent Bank Ltd. is al
pervasive. |Its officers head the institution. U P.Land Devel opnent Bank
is constituted as the only State | evel Bank in the State. Under the
statutory provision there cannot be any other Land Devel opnent Bank at
the State level. The government guarantees repaynent in the event of
| osses suffered by the Bank and with the approval of the State, the Bank
may al so i ssue debentures. To cap it all the service conditions of the
enpl oyees are governed by the statutory rules. It is subnmitted by the
appel l ant that this case will have no application to the present case and
the same has been wongly followed and relied upon by the H gh Court
to dismss the appeal

Shri Rajinder Sachar, |earned senior counsel appearing for
the respondent, refers to a Constitution Bench decision in Al India Bank
Enpl oyees’ Association Vs. National Industrial Tribunal & Os.

Qur attention has been particularly drawn to the observations nade at
page 299 of the report wherein it is observed as foll ows: -

"....1f it was not the Reserve Bank of India, the

only other authority that could be entrusted with

the function woul d be the Finance Mnistry of the
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Government of India and that department woul d
necessarily be guided by the Reserve Bank having
regard to the intimate know edge which the

Reserve Bank has of the banking structure of the
country as a whole and of the affairs of each bank
in particular...... "

It has been referred to indicate that the control of the Reserve Bank of
India over all the banks would be as if the control is in place of Finance
M ni stry, CGovernnent of India.

A reference has then been made to Air India Statutory
Corporation & Ors. Vs. United Labour Union & Ors. , a decision of
a three Judge Bench. It has been held that the industry carried on by Ar
I ndia under authority of central governnent would involve public | aw
el ement even though its activity nay be commercial in nature. It was
held that the Air India was being run by the Airport Authority of India of
the Central Covernment and there was el enent of deep and pervasive
governmental control. Initially it was a statutory authority under the
International Airports Authority of India Act, 1971. Later it was
amal gamat'ed - wi th Nati onal Airports Authority and thereafter it is
constituted asa Conmpany under the Conpanies Act. In that context, it
has been held, if the conmpany is run wholly or partially by the share
capital floated from public exchequer, it gives indication of its control by
the appropriate government. On consideration of a nunber of decisions
on the point, the Court found the follow ng principles which my be
consi dered, for comng to a conclusion whether any public elenment is
i nvol ved or not, the paragraph 26 of the decision, reads as under
"(1D) The constitution of the corporation or
instrumentality or agency or corporation
aggregate or corporation sole is not of sole
material rel evance to deci de whether it is by
or under the control of the appropriate
Gover nnent under the Act.

(2) If it is a statutory corporation, it is an
instrumentality or agency of the State. |If it

is a conpany owned wholly or partially by a

share capital, floated from public exchequer

it gives indicia that it is controlled by or

under the authority of the Appropriate

Gover nment .

(3) In cormercial activities carried on by a
corporation established by or under the

control of the appropriate governnent

havi ng protection under Articles 14 and

19(2), it is an instrumentality or agency of

the State.

(4) The State is a service corporation. It acts
through its instrumentalities, agencies or
persons - natural or juridical

(5) The governi ng power, wherever |ocated,
nust be subject to the fundanenta
constitutional limtations and abide by the

principles laid in the Directive Principles.

(6) The framework of service regul ati ons made
in the appropriate rules or regulations should

be consistent with and subject to the sane

public law, principles and limtations.

(7) Though the instrunentality, agency or
person conducts conmercial activities
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according to business principles and are
separately accountabl e under their
appropriate bye-laws or Menorandum of
Associ ation, they become the arm of the
Gover nnent .

(8) The exi stence of deep and pervasive State
control depends upon the facts and

circunstances in a given situation and in the
altered situation it is not the sole criterion to
deci de whet her the agency or

instrumentality or persons is by or under the
control of the appropriate Governnent.

(9) Functions of an instrunmentality, agency or
person are of public inportance follow ng
public interest element.

(10) The instrunentality, agency or person nust
have an el ement of authority or ability to

effect the relations with its enpl oyees or

public by virtue of power vested in it by |aw,
Menor andum of Associ ation or bye-laws or

Articles of Association

(11) The instrunentality, agency or person
renders an el enent of public service and is
accountable to health and strength of the

wor kers, men and wonen, adequat e means

of livelihood, the security for payment of
living wages, reasonable conditions of work,
decent standard of life and opportunity to
enjoy full leisure and social and cultura
activities to the workmen.

(12) Every action of the public authority, agency
or instrunentality or the person acting in

public interest or any act that gives rise to

public el ement should be guided by public

interest in exercise of public power or action
hedged with public element and is open to

chall enge. It nust neet the test of

reasonabl eness, fairness and j ustness.

(13) If the exercise of the power is arbitrary,
unjust and unfair, the public authority,
instrumentality, agency or the person acting

in public interest, though in the field of

private law, is not free to prescribe any
unconstitutional conditions or limtations in
their actions."”

One of the inmportant factors to be considered is, if it is a statutory
corporation, an instrunentality or agency of the State or _a conpany
owned wholly or partially by a share capital floated from public
exchequer, it gives indicia that it is controlled by and under the authority
of the Appropriate Governnent. W find that it is this factor which
brings in public elenment. Paragraph 61 of the judgnment reads:-

"The |l egal right of an individual may be founded

upon a contract or a statute or an instrunment

having the force of law. For a public | aw renedy

enforceabl e under Article 226 of the Constitution

the action of the authority needs to fall in the realm

of public law - be it a legislative act of the State,

an executive act of the State or an instrumentality
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or a person or authority inbued with public | aw

el ement. The question requires to be deternmined in
each case. However, it may not be possible to
general i se the nature of the action which woul d

cone either under public | aw renedy or private

law field nor is it desirable to give exhaustive |ist
of such actions....... The di stinction between

public law and private | aw renedy has now

becone thin and practically obliterated."

Shri Sachar then referred to a decision of this Court in And

Mukt a Sadguru Shree Miktaj ee Vandas Swani Suvarna Jayanti

Mahot sav Smarak Trust & Ors. Vs. V.R Rudani & Ors. case. It has

been held in this case that the college in question which was nanaged by

a trust registered under the Bonmbay Trusts Act was anmenable to wit
jurisdiction and a direction could be issued to the institution to make the
payment of arrears - of salary and other benefits to the teacher. It is further
submtted that if a private body di scharges a public duty it would be
anenable to the wit jurisdiction.. Paragraph 17 of the judgnent has been
particularly referred to, which reads as under

"There, however, the prerogative wit of

mandanus is confined only to public authorities to

conpel performance of public duty. The ’public

authority’ for themmean every body which is

created by statute /- and whose powers and duties

are defined by statute. So governnent departnents,

| ocal authorities, police authorities, and statutory

undert aki ngs and corporations, are-all ’public
authorities’. But there is no such limtation for our
Hi gh Courts to issue the wit “in the nature of
mandanus’. Article 226 confers w de powers on

the Hi gh Courts to issue wits in the nature of
prerogative wits. This is a striking departure from
the English Law. Under Article 226, wits can be

i ssued to "any person or authority". It can be

i ssued "for the enforcenent of any of the

fundanental rights and for any other purpose"

Shri Sachar has al so stressed upon the observation nade in the |later part
of para 19 and para 20 where it has been observed:

Y Any attenpt to equate the scope of the power

of the H gh Court under Article 226 of the

Constitution with that of the English courts to issue

prerogative wits is to introduce the unnecessary

procedural restrictions grown over the years in a

conparatively small country |like England with a

unitary form of government into a vast country |ike

I ndia functioning under a federal structure.....

Para 20
'....The words "any person or authority" used in
Article 226 are, therefore, not to be confined only
to statutory authorities and instrumentalities of the
State. They nmay cover any ot her person or body
perform ng public duty. ...... VWhat is relevant is
the nature of the duty inposed on the body. The
duty must be judged in the light of positive
obligation owed by the person or authority to the
affected party..... "

Wi | e nmaki ng his submissions in reply, the appellant

referred to paragraph 15 of the above judgment wherein it has been
observed that if the rights are purely of a private character, no mandamnus
can be issued. It is further observed that if the nanagenment of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 20

college is purely a private body with no public duty, nandanus woul d
not lie. But it has been held that the college run by a private trust was
affiliated to the university to which public npney is paid as governnent
aid. It is then observed

"...Public noney paid as governnment aid plays a

major role in the control, maintenance and wor ki ng

of educational institutions. The aided institutions

i ke government institutions discharge public

function by way of inparting education to

students. They are subject to the rules and

regul ations of the affiliating University. Their

activities are closely supervised by the University

authorities. Enploynent in such institutions,

therefore, is not devoid of any public character. So

are the service conditions of the acadenic staff.

The service conditions of the acadenic staff are,

therefore, not purely of a private character. It has

super - added protection by University decisions

creating a legal right-duty relationship between the

staff and the nanagenent. Wen there is

exi stence of this rel ationship, mandanmus cannot be

refused to the aggrieved party."

On this basis, it is subnmitted in reply that those features by reason of
which it has been heldthat a wit of mandamus would |ie against a

private nmanagenent, are not present in the case in hand. A reference to
para 12 of the Andi Mikta's case (supra) has been nade, where it has

been held that no wit would i ssue where disnissal was not in violation

of any statutory provision. No reinstatenent could be ordered.

Shri Sachar then refers to Unni Krishnan, J.P. & Os. Vs.

State of Andhra Pradesh & Os. a Constitution Bench judgnent. In
reference to para 79 it is submitted that educational institutions discharge
public duties irrespective of the fact they receive aid or not. The absence
of aid does not detract fromthe public nature of the duty. The

subm ssion, therefore, is that even though a body or institution may be a
private body but if the duty that it discharges is that of a public nature, a
wit would lie.

In this connection Life Insurance Corporation of India &

Anr. vs. Consumer Education & Research Centre & Ors . also has

been referred to, which in turn refers to Kumari Shril ekha Vidyarth

Vs. State of Uttar Pradesh , hol di ng t hat arbitrariness, even in
contractual obligation of public character is violative of Article 14 of the
Consti tution. the Court hel d that rates of premium nust be reasonabl e
and acceptable. It cannot be unj ust and excessive. Thus the

touchstone of test is the reasonableness and non-arbitrariness of the
action even in the contractual matters of the State or its agencies and
instrumentalities.

The appellant in reply also referred to The Praga Tool s
Corporation Vs. Shri C. A lmanual & O's. , where it was held that a
conpany regi stered under the Conpanies Act is neit her statutory
nor any public duty is inposed on it by any statute in respect of which
enf orcenent woul d be sought by means of a mandanus. Mandarus |ies
to secure the purpose of a public or statutory duty. ' No mandamnus or
order of reinstatement of an office which is essentially of a private
character can be issued. A mandanmus can be issued to conpel the officia
of a society to carry out the terns of the statute under or by which the
society is constituted or governed and al so to conpani es or corporations
to carry out duties placed on themby the statutes authorizing their
undert aki ngs.

Executive Comittee of Vaish Degree College, Shami &
O's. Vs. Lakshmi Narain & Ors. , was also referred to on the
proposition that contract of personal service cannot ordinarily be
enf or ced.

Fromthe decisions referred to above, the position that
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energes is that a wit petition under Article 226 of the Constitution of
I ndia may be nmaintainable against (i) the State (Govt); (ii) Authority; (iii)
a statutory body; (iv) an instrumentality or agency of the State; ( v) a
conpany which is financed and owned by the State; (vi) a private body
run substantially on State funding; (vii) a private body di scharging
public duty or positive obligation of public nature (viii) a person or a
body under liability to discharge any function under any Statute, to
conpel it to performsuch a statutory function

Learned seni or counsel appearing for the respondent has drawn our
attention to the various provisions of the Reserve Bank of India Act,
1934 (for short 'the RBI Act’), the Banking Regul ation Act, 1941 and the
I ndustries (Devel opnent and Regul ati on) Act, 1951 so as to enphasise
that there is deep and all pervasive statutory control and the control of the
Central Governnent over the Schedul ed Banks. It is subnitted that these
banks di scharge functions of public nature and owe the statutory
responsibilities, hence thereis an element of public law, involved in the
activities of the Bank. ~Section 22 of the Banki ng Regul ati on Act
provi des for Licensing of banking conpanies. No conpany can carry on
banki ng business inIndia unless it holds a |icence issued by the Reserve
Bank subj'ect to such conditions as nay be inposed. Before issuing any
licence the Reserve Bank nay satisfy itself about the conditions as laid
down under sub-section (3) of Section 22 as to whether the conpany
fulfills those conditions or not.

The ‘appellant is one of the Schedul ed Banks, definition of
whi ch as provided in the Reserve Bank of India Act, has been referred to
whi ch says :

"2(e) schedul ed bank" neans a bank included in
the Second Schedul e; "

Sub-section (6) of Section 42 of the RBI Act has been referred to indicate
the control which is exercised by the Reserve Bank of India on the

banki ng conpanies. It reads as under

"(6) The Bank shall, save as hereinafter provided,

by notification in the Gazette of India, -

(a) direct the inclusion in the Second Schedul e of
any bank not already so included which carries on
the business of banking [in India] and which -

(i) has a pai d-up capital and reserve of an
aggregate value of not less than five lakhs of
rupees, and

(ii) satisfies the Bank that its affairs are not
bei ng conducted in a manner detrinental to
the interests of its depositors, and

(i) [is a State co-operative bank or a conpany]
as defined [section 3 of the Conpani es Act,

1956 (1 of 1956), or an institution notified

by the Central Governnent in this behal f] or

a corporation or a company incorporated by

or under any law in force in any

pl ace[ out si de | ndi a] ;

(b) direct the exclusion fromthat Schedul e of any
schedul ed bank, -

(i) the aggregate val ue of whose paid-up capita
and reserves becones at any tine |ess than
five | akhs of rupees, or

(ii) which is, in the opinion of the Bank after
maki ng an inspection under section 35 of the
Banki ng Regul ation Act, 1949 (10 of 1949),
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conducting its affairs to the detrinment of the
interests of its depositors, or

(iii) whi ch goes into |iquidation or otherw se
ceases to carry on banki ng business:
XXX XXX XXX

The Preanble of the RBI Act has al so been referred to,
whi ch reads as follows :
"An Act to Constitute a Reserve Bank of India
VWereas it is expedient to constitute a Reserve
Bank of India to regulate the issue of Bank notes
and the keeping of reserves with a view to securing
nonetary stability in [India] and generally to
operate the currency and credit system of the
country to its advantage;

And whereas in the present disorganization
of the nonetary systens of the world it is not
possi bl e to determne what will be suitable as a
per manent basis for the Indian nonetary system

But whereas it is expedient to nake
tenmporary provision on the basis of the existing
nonetary system and to |eave the question of the
nonet ary standard best suited to India to be
consi dered when the international nonetary
position has beconme sufficiently clear and stable to
nake it possible to frane permanent neasures".

Section 46-A of the Banking Regulation Act provides as under :-
"46A. Chairman, director, etc., to be public

servants for the purposes of Chapter |X of the

I ndi an Penal Code.- [Every Chairman who is

appoi nted on a whol e-ti ne basis, managi ng

director, director, auditor] |iquidator, nmanager and

any ot her enpl oyee of a banking conmpany shall be

deenmed to be a public servant for the purposes of

Chapter | X of the Indian Penal Code (45 of 1860).]

A reference is also made to Section 35 of the Banking Regul ation Act
whi ch provides for inspection of any banki ng conpany and its books of
accounts by the Reserve Bank on the direction issued by the Centra
CGovernment. Under sub-section (1A) it is provided that wthout
prejudice to sub-section (1) it may at any tinme causea scrutiny to be
nmade by any one or nore of its officers, of the affairs of any banking
conpany. The report of the inspection or the scrutiny are to be furnished
to the banking company. Sub-section (4) of Section 35 provides as under
"(4) The Reserve Bank shall, if it has been directed

by the Central Governnent to cause an inspection

to be made, and nmay, in any other case, report to

the Central Governnment on any inspection [or

scrutiny] made under this section, and the Centra

Governnment, if it is of opinion after considering

the report that the affairs of the banking conpany

are being conducted to the detrinment of the

interests of its depositors, may, after giving such

opportunity to the banking conpany to nake a

representation in connection with the report as, in

the opinion of the Central Covernnent, seens

reasonabl e, by order in witing -

(a) prohi bit the banking conpany from
recei ving fresh deposits;

(b) direct the Reserve Bank to apply under
section 38 for the wi nding up of the
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banki ng conpany:

Provi ded that the Central Governnent may defer,

for such period as it may think fit, the passing of
an order under this sub-section, or cancel or

nodi fy any such order, upon such terns and
conditions as it may think fit to inpose.”

Section 35-A enmpowers the Reserve Bank to give directions, which reads

as under :

"35A. Power of the Reserve Bank to give
directions.- (1) Were the Reserve Bank is
satisfied that :-

(a) in the [public interest]; or
[(aa) in the interest of banking policy; or]

(b) to prevent the affairs of any banking
conpany being conducted in a manner

detrimental to the interests of the depositors
or in a manner prejudicial tothe interests of
t he banki ng conpany; or

(c) to secure the proper nmanagenent of any
banki ng conpany generally,

it is necessary toissue directions to banking
conpani es generally or to any banking conpany in
particular, it my, fromtime totime, issue such
directions as it deens fit, and the banking
conpani es or the banki ng conmpany, as the case

may be, shall be bound to conply with such
directions.

(2) The Reserve Bank may, on representation
nmade to it or on its own notion, nodify or cance
any direction issued under sub-section (1), and in
so modi fying or cancelling any direction may

i mpose such conditions as it thinks fit, subject to
whi ch the nodification or cancellation shall have
effect.”

Section 36 of the Banking Regul ati on Act which enunerates further
powers and functions of Reserve Banks has also been referred to. The
rel evant part of Section 36 reads as under

"36. Further powers and functions of Reserve

Banks.- (1) The Reserve Bank may -

(a) caution or prohibit banking conpani es or any
banki ng conpany in particular agai nst entering

into any particular transaction or class of
transactions, and generally give advice to any
banki ng conpany;

(b) XXX XXX XXX
(c) XXX XXX XXX
(d) XXX XXX
(i) require the banking conmpany to call a

neeting of its directors for the purpose of
consi dering any matter relating to or arising
out of the affairs of the banking conpany; or
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require an officer of the banking conpany to
di scuss any such matter with an officer of
t he Reserve Bank;

(ii) XXX XXX
(iii) XXX XXX
(iv) appoi nt one or nore of its officers to

observe the manner in which the affairs of
t he banki ng company or of its offices or
branches are bei ng conducted and make a
report thereon;

(v) requi re the banking conpany to nake,
within such tinme as nmay be specified in the
order, such changes in the managenent as
the Reserve Bank mmy consi der necessary.]

(2) & (/3 ) xxx XXX"

Section 36AA deals with Power of Reserve Bank to renbve manageria
and ot her persons from office. The relevant part of the provision is
quot ed bel ow :

"(1) Where the Reserve bank is satisfied that in the

public interest or for preventing the affairs of a

banki ng conpany bei ng conducted in a manner

detrimental to the interests of the depositors or for

securing the proper managenent of any banking

conpany it is necessary so to do, the Reserve Bank

may, for reasons to be recorded in witing, by

order, renove fromoffice, with effect fromsuch

date as nmay be specified in the order, [any

chairman, director,] chief executive officer (by

what ever nane call ed) or other officer or

enpl oyee of the banki ng conpany.

(2) to (5) xxx XXX

(6) Where an order under sub-section (1) has been
made, the Reserve Bank may, by order in witing,
appoi nt a suitable person in place of [the chairman
or director] or chief executive officer or other

of ficer or enployee who has been renpved from

his office under that sub-section, with effect from
such date as may be specified in the order

(7) to (8) xxxx XXXX"

Section 36AB of the Banking Regul ation Act enpowers the Reserve
Bank to appoint additional directors of the banking conpany in the
interest of the conpany or its depositors. Sub-section (1) reads as under
"36AB. Power of Reserve Bank to appoint

additional directors.- (1) If the Reserve Bank is

of [opinion that in the interest of banking policy or

in the public interest or] in the interests of the

banki ng conpany or its depositors it is necessary

so to do, it may, fromtine to tine by order in

witing, appoint, with effect fromsuch date as nmay

be specified in the order, one or nore persons to

hol d office as additional directors of the banking

conpany:
XXX XXXX"

Section 36AE has al so been referred to which enpowers the Centra
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Government to acquire undertaki ngs of banking conpanies in the

interests of the depositors, the banking policy or for the better provision
of credit generally or of credit to any particular section of the comunity
or in any particular area. Lastly, our attention has been drawn to

provi sions contained in Section 45 of the Banki ng Regul ati on Act which
enmpowers the Reserve Bank to apply to Central Governnent for

suspensi on of business by a banking conpany and to prepare schene of
reconstitution of amal gamati on of a banki ng conpany.

In view of the aforesaid provisions it is subnitted that the
control of the Reserve Bank of India and the Central CGovernnent is al
pervasi ve over the banking conpani es, they can cause an inspection to be
made, can nake scrutiny of the working and accounts of the banking
conpany, can renove the Chairnman or appoint additional directors, the
functioning of the banking conpany can al so be suspended, the
undertaking can al so beacquired. It is further submtted that the Reserve
Bank of India has been constituted to regul ate i ssue of bank notes and for
keepi ng reserves with a view to secure and maintain nonetary stability in
the country. It7is with that end in view that powers have been vested in
the Reserve Bank of ‘India to keep proper check on the working and
functioning of the banking conpanies as also in the interest of the
depositors and the own interest of the banking conpany. Such a nature of
control indicates that the Banki ng Conpani es di scharge functions of
public nature.

As agai nst the subm ssion made on behal f of the respondent
regardi ng control of the Reserve Bank of [India over the banking
conpani es, the appel llant subnits that such neasures as indicated by
reference to the provisions of the Banking Regul ation Act are only
regul atory in nature. Such regulatory control is also exercised over other
conpani es as well, registered under the Conpanies Act, 1956. |In this
connection, a reference has been nmade to Section 233A of the Conpanies
Act which enpowers the Central Governnent to direct special audit of
the conpanies in certain eventualities. For exanple as indicated in sub-
clauses (a) to (c) of sub-section (1) of Section 233A, which reads as
under :

"233A. (1) Were the Central Governnent is of
the opinion -

(a) that the affairs of any conpany are not
bei ng managed in accordance w th sound

busi ness principles of prudent

conmer ci al practices; or

(b) that any conpany is being managed in a
manner |ikely to cause serious injury or
danage to the interests of the trade,

i ndustry or business to which it pertains;

or
(c) that the financial position of any
conpany i s such as to endanger its
solvency; ......... "

The report of the special audit is to be submitted to the Centra
CGovernment by the Chartered Accountants deputed for special audit. The
special auditor, in the audit report shall include all the matters required
to be included in an auditor’s report under Section 227 of the Conpanies
Act and the matters as the Central Government may, also direct to

i nclude. The Central Governnment is also authorized to direct any
particul ar person to furnish such information or additional information to
the auditor and failure to do so shall render such person |iable to be
puni shed by inposition of fine. The Central Governnent, on

consi deration of the report is enpowered to take such action as provided
under the Act or any other law for the time being in force. Section 235 of
the Conpani es Act enpowers the Central Governnent to appoi nt one or

nore conpetent persons as inspectors to investigate the affairs of any
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conpany on the application of the shareholders and submt the report to
the Central Governnent. Simlar power for investigation is also vested
under Section 237 of the Act. The conmpany by a special resolution or
court by an order can declare that affairs of the conmpany ought to be

i nvestigated by an inspector appointed by the Central CGovernnent, where
the business of the company is being conducted with intent to defraud its
creditors, menbers or any other persons or otherw se for fraudul ent or
unl awf ul purpose. Then a reference has been nmade to Section 250 of the
Conpani es Act which enpowers the Central Governnment to inpose
restriction upon the transfer of shares and debentures of the conpany.
Any transfer of shares nade during the period of the restriction, would
be void under clause (a) of sub-section (2). Such actions are perm ssible
to be taken in the public interest. Section 255 falls in the Chapter 11
pertaining to directors and constitution of Board of Directors which
mandates for retirement of directors in given proportion by rotation
Section 267 places restrictions on appoi ntment of Managi ng Directors.
Such persons who are undi scharged insolvents or at any time have been
adj udged so or havi ng been convicted by a Court of an offence involving
noral turpitude. So far the financial aspect is concerned, the Centra
CGovernment has powers in that regard as well and in that connection our
attention has been drawn to Section 58-A  Sub-sections (1) and (2) of
Section 58-A read as under

"58 A. (1) The Central Government may, in

consultation with the Reserve Bank of India,

prescribe the limts up to which, the manner in

whi ch and the conditions subject to which deposits

may be invited or accepted by a conpany - either

fromthe public or fromits nmenbers:

(2) No conpany shall invite, or allow any other
person to invite or cause to be invited onits behal f,
any deposit unless -

(a) such deposit is invited or is caused to be invited
in accordance with the rul es made under sub-
section (1), and

(b) an advertisenent, including therein a statenent
showi ng the financial position of the conpany,

has been issued by the conmpany in such form
and in such nmanner as may be prescribed.....

Under Section 388 B the Central Government is enpowered to state a

case and refer to the High Court where in certain circunstances it

consi ders that any person concerned in conduct and the managenent of

the affairs of the conpany is not fit to hold the office of Director or any
other office, to make an inquiry into the case and record its decisions in
that regard. On the basis of the report of the High Court the Centra
Covernment has power to renpve such a person as the Director or as the
case may be.

A reference has al so been nade to certain provisions of

I ndustries (Devel opnent and Regul ation) Act, 1951. Section 15

enpowers the Central Covernment to cause investigation to be made into

the affairs of the industrial undertaking in certain eventualities. The sane
reads as under

"15. Power to cause investigation to be made

into schedul ed industries or industria

undert aki ngs. - \Were the Central CGovernnent is

of the opinion that -

(a) in respect of any schedul ed i ndustry or
i ndustrial undertaking or undertakings -

(i) there has been, or is likely to be, a
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substantial fall in the volunme of production
in respect of any article or class of articles
relatable to that industry or manufactured or
produced in the industrial undertaking or
undert aki ngs as the case may be, for which
having regard to the econom c conditions
prevailing, there is no justification; or

(ii) there has been, or is likely to be, narked
deterioration in the quality of any article or
class of articles relatable to that industry or
manuf actured or produced in the industria
undert aki ng or undertaki ngs, as the case

may be, which could have been or can be

avoi ded; or

(iii) there has been or is likely to be arise in the
price of any article or class of articles

rel atabl e to that industry or manufactured or

produced inthe industrial undertaking or

undert akings, as the case may be, for which

there is no justification; or

(iv) it is necessary to take any such action as is
provided in this chapter for the purpose of
conserving any resources of nationa

i mportance which are utilized in the industry

or the industrial undertaking or

undert aki ngs, as the case may be; or

(b) any industrial undertaking is being managed in
a manner highly detrinmental to the schedul ed
i ndustry concerned or to public interest];

the Central CGovernment may make or cause to be
made a full and conplete investigation into the
ci rcunst ances of the case by such person or body
of persons as it may appoint for the purpose.”

Section 15-A al so enpowers the Central Government to investigate into
the possibility of running or restarting the industrial undertaking which is
bei ng wound up by or under the supervision of the H gh Court and to
nmake an application in that regard to the H gh Court. ~ Chapter I11I1-A
provi des for direct managenent or control of industrial undertakings by
Central Covernnment in certain cases. Relevant part of Section 18-A,
which falls under Chapter II1l1-A, reads as under

"18-A. Power of Central CGovernnent to assume

management or control of an industria

undertaking in certain cases - (1) If the Centra

CGovernment is of opinion that-

(a) an industrial undertaking to which directions
have been issued in pursuance of Section 16
has failed to conmply with such directions, or

(b) an industrial undertaking in respect of which
an investigation has been nade under Section

15 (whether or not any directions have been

i ssued to the undertaking in pursuance of

Section 16), is being nmanaged in a nanner

highly detrinmental to the schedul ed industry
concerned or to public interest.

The Central Government may, by notified order
aut hori ze any person or body of persons to take
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over the managenent of the whole or any part of
the undertaking or to exercise in respect of the
whol e or any part of the undertaking such
functions of control as nay be specified in the
order..... "

Section 18- AA enpowers the Central Governnent to take over the
i ndustrial undertaking wthout investigation in the given circunstances.

In view of the provisions indicated above under the
Conpani es Act and the Industrial (Devel opnent and Regul ation) Act, it
is submitted that the nature and the control over the conmpanies is nore or
| ess of the same degree and nature as the control exercised over the
banki ng conpani es under the Banki ng Regulation Act. There is contro
and supervision over the functioning and worki ng and the conduct of
busi ness of the conpanies. A watchful eye is kept over the interest of the
share hol ders, the interest of the conpany itself as well as over the
producti on of conpany, even nanagi ng director can be renoved by the
Central CGovernment. It has also the powers, as indicated above, to take
over the managenent of a company. - Such powers are drastic;
nonet hel ess they renmain regulatory in nature in the interest of the
i ndustry, the conpany, the shareholders and in the general interest since
producti on of goods of inportance is nost essential for proper economnic
grom h and stability of the country.

A company regi stered under the Conpanies Act for the
purposes of carrying on any trade or business is a private enterprise to
earn livelihood and to nmake profits out of such activities. Banking is also
a kind of profession and a commercial activity, the primary notive
behind it can well be said to earn returns and  profits. Since tine
i menorial, such activities have been carried on by individuals
generally. It is a private affair of the conpany though case of nationalized
banks stands on a different footing. There may, well be conpanies, in
which majority of the share capital may be contributed out of the State
funds and in that view of the matter there nmay be nore participation or
domi nant participation of the State in nanaging the affairs of the
conpany. But in the present case we are concerned with a banking
conpany which has its own resourcesto raise its funds w thout any
contribution or shareholding by the State. It has its own Board of
Directors elected by its sharehol ders. It works I'i ke any other private
conpany in the banking business having no nonopoly status at ‘all.Any
conpany carrying on banking business with a capital of five'lacs wll
becone a schedul ed bank. Al the sane, banking activity as a whole
carried on by various banks undoubtedly has an inpact and effect on the
econony of the country in general. Mney of the sharehol ders and the
depositors is with such conpani es, carrying on banking activity. The
banks finance the borrowers on any given rate of ‘interest at a particular
time. They advance | oans as agai nst securities. Therefore, it is obviously
necessary to have regul atory check over such activities in the interest of
the conpany itself, the sharehol ders, the depositors as well as to mmintain
the proper financial equilibriumof the national econony. The Banki ng
conpani es have not been set up for the purposes of building econony of
the State on the other hand such private conpani es have been voluntarily
established for their own purposes and interest but their activities are kept
under check so that their activities may not go wayward and harm the
econony in general. A private banking conmpany with all  freedomthat it
has, has to act in a manner that it may not be in conflict with or against
the fiscal policies of the State and for such purposes, guidelines are
provi ded by the Reserve Bank so that a proper fiscal discipline, to
conduct its affairs in carrying on its business, is mauintained. So as to
ensure adherence to such fiscal discipline, if need be, at times even the
managenment of the conpany can be taken over. Nonethel ess, as
observed earlier, these are all regulatory neasures to keep a check and
provi de guideline and not a participatory dom nance or control over the
affairs of the conpany. For other conpanies in general carrying on other
busi ness activities my be manufacturing, other industries or any
busi ness, such checks are provided under the provisions of the
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Conpani es Act, as indicated earlier. There also, the main consideration
is that the conpany itself may not sink because of its own

m smanagenment or the interest of the sharehol ders or people generally

may not be jeopardized for that reason. Besides taking care of such
interest as indicated above, there is no other interest of the State, to
control the affairs and managenent of the private conpanies. The care
is taken in regard to the industries covered under the Industries

(Devel opnent and Regul ation) Act, 1951 that their production which is

i mportant for the econonmy may not go down yet the business activity is
carried on by such compani es or corporations which only remains a

private activity of the entrepreneurs/comnpanies.

Such private conpanies would norrmally not be anenable to

the wit jurisdiction under Article 226 of the Constitution. But in certain
circunstances a wit may issue to such private bodi es or persons as there
may be statutes which need to be conplied with by all concerned

i ncluding the private conmpanies. For exanple, there are certain

| egislations |ike the Industrial Disputes Act, the M ni num Wages Act,

the Factories Act or for maintaining proper environment say Air
(Prevention and Control of Pollution) Act, 1981 or Water (Prevention

and Controlof Pollution) Act, 1974 etc. or statutes of the like nature
which fasten certain duties and responsibilities statutorily upon such
private bodi es which they are bound to conply with. |f they violate such
a statutory provisiona wit would certainly be issued for conpliance of
those provisions. For instance, if a private enpl oyer dispense with the
service of its enployee in violation of the provisions contai ned under the
I ndustrial Disputes Act, in innunerable cases the H gh Court interfered
and have issued the wit to the private bodies and the conpanies in that
regard. But the difficulty in issuing a wit may arise where there nay not
be any non-conpliance or violation of any statutory provision by the
private body. In that event a wit nmay not be issued at all. O her
renedi es, as nay be availabl e, nmay have to be resorted to.

The six factors which have been enunerated i n'the case of A ay

Hasi a (supra) and approved in the later decisions in the case of Ramana
(supra) and the seven Judges Bench-in the case of Pradeep Kumar

Bi swas (supra) may be applied to the facts of the present case and see as
to those tests apply to the appellant bank or not. As indicated earlier
share capital of the appellant bank is not held at all by the governnent
nor any financial assistance is provided by the State, nothing to say

whi ch may neet al nost the entire expenditure of the conpany.  The third
factor is also not answered since the appellant bank does not enjoy any
nonopoly status nor it can be said to be an institution having State
protection. So far control over the affairs of the appellant bank.is
concerned, they are nanaged by the Board of Directorselected by its

shar ehol ders. No governnental agency or officer is connected with the
affairs of the appellant bank nor anyone of-themis a nenber of the

Board of Directors. |In the normal functioning of the private banking
conpany there is no participation or interference of the State or its
authorities. The statutes have been framed regul ati ng the financial and
commercial activities so that fiscal equilibriumnay be kept maintained
and not get disturbed by the nmal-functioning of such conpanies or
institutions involved in the business of banking. These are regul atory
nmeasures for the purposes of maintaining the healthy econonic

at nosphere in the country. Such regul atory neasures are provided for

ot her conpanies also as well as industries nmanufacturing goods of

i mport ance. O herwi se these are purely private comercial activities. It
deserves to be noted that it hardly nmakes any difference that such
supervisory vigilance is kept by the Reserve Bank of India under a
Statute or the Central Government. Even if it was with the Centra
CGovernment in place of the Reserve Bank of India it would not have

made any difference, therefore, the argument based on the decision of Al

I ndi a Bank Enpl oyees’ Association (supra) does not advance the case

of the respondent. It is only in case of nal-functioning of the conpany
that occasion to exercise such powers arises to protect the interest of the
depositors, shareholders or the company itself or to help the conpany to
be out of the woods. |In the tines of normal functioning such occasions
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do not arise except for routine inspections etc. wth a viewto see that
things are noved snoothly in keeping with fiscal policies in general
There are a nunber of such conpanies carrying on the

prof essi on of banking. There is nothing which can be said to be close to
the governmental functions. It is an old profession in one formor the
other carried on by individuals or by a group of them Losses incurred in
the business are theirs as well as the profits. Any business or comercia
activity, may be banking, manufacturing units or related to any other kind
of busi ness generating resources, enployment, production and resulting

in circulation of nobney are no doubt, are such which do have inpact on

the economy of the country in general. But such activities cannot be
classified one falling in the category of discharging duties, functions of
public nature. Thus the case does not fall in the fifth category of cases

enunerated in the case of Ajay Hasia (supra). Again we find that the
activity which is carried on by the appellant is not one which nay have
been earlier carried on by the government and transferred to the appellant
conpany. For the sake of argument even if it may be assunmed that one
or the other test as provided in the case of A ay Hasia (supra) may be
attracted that by itself would not be sufficient to hold that it is an agency
of the State or a conpany carrying on the functions of public nature. In
this connection, observations made in the case of Pradeep Kumar

Bi swas (supra) quoted earlier would also be rel evant.
We may now consider the two decisions i.e. Andi Mikta
(supra) and the U. P. State Co-operative Land Devel opment Bank

Ltd. (supra)upon which much reliance has been placed on behal f of the
respondents to show that a wit would |lie agai nst the appellant conpany.
So far the decision in the case of U P. State Co-operative Land

Devel opnent Bank Ltd.(supra) is concerned, it stands entirely on a
different footing and we have el aborately discussed it earlier
The ot her case which has been heavily relied upon.is And

Mukta (supra). It is no doubt held that a Mandamus can be issued to any
person or authority perform ng public duty, owing positive obligation to
the affected party. The wit petition was held to be maintainable since
the teacher whose services were termni nated by the institution was
affiliated to the university and was governed by the Ordi nances, casting
certain obligations which it owed to that petitioner. But it is not the case
here. CQur attention has been drawn by the | earned counsel for the
appel | ant to paragraphs 12, 13 and 21 of the decision (Andi Mikta) to

i ndi cate that even according to this case no wit woul'd |lie against the
private body except where it has some obligation to discharge which is
statutory or of public character.

Merely because the Reserve Bank of India lays the banking

policy in the interest of the banking systemor in the interest of nonetary
stability or sound econom ¢ growh having due regard to the interests of
the depositors etc. as provided under Section 5(c)(a) of the Banking
Regul ati on Act does not mnean that the private conmpanies carrying on the
busi ness of or commercial activity of banking, discharge any public
function or public duty. These are all regulatory neasures applicable to
those carrying on comercial activity in banking and these conpani es
are to act according to these provisions failing which certain
consequences follow as indicated in the Act itself: Provision regarding
acqui sition of a banking conpany by the Governnent, it may be pointed
out that any private property can be acquired by the Governnent in

public interest. It is nowjudicially accepted normthat private interest
has to give way to the public interest. |[If a private property i's acquired in
public interest it does not nean that the party whose property is acquired
is performng or discharging any function or duty of public character
though it would be so for acquiring authority.

For the discussion held above, in our view, a private
conpany carryi ng on banki ng busi ness as a schedul ed bank, cannot be
terned as an institution or conmpany carrying on any statutory or public
duty. A private body or a person may be anenable to wit jurisdiction
only where it may becone necessary to conpel such body or association
to enforce any statutory obligations or such obligations of public nature
casting positive obligation upon it. W don’'t find such conditions are
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fulfilled in respect of a private company carrying on a conmercia

activity of banking. Merely regulatory provisions to ensure such activity
carried on by private bodies work within a discipline, do not confer any
such status upon the company nor puts any such obligation upon it which

may be enforced through issue of a wit under Article 226 of the
Constitution. Present is a case of disciplinary action being taken against
its enpl oyee by the appellant Bank. Respondent’s service with the bank
stands terminated. The action of the Bank was chal |l enged by the

respondent by filing a wit petition under Article 226 of the Constitution
of India. The respondent is not trying to enforce any statutory duty on
the part of the Bank. That being the position, the appeal deserves to be

al | owed.

In the result, the appeal is allowed and the judgrment and

order passed by the H gh Court is set aside and the wit petitionis held to
be not maintai nable. There will, however, be no order as to costs.
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