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Speci al | eave granted.

This appeal by the plaintiff arises out of 'a suit
wherein the appellant clainmed 1/5 share of her deceased
husband in the properties left by her father-in-law, Dr. N S
Nanj undi ah, on the basis of a WIIl executed by Dr.Nanjundi ah
on March 13, 1935. The said suit was decreed in full by the
trial court. But on appeal, the Karnataka H gh Court, by the
judgrment dated April 15, 1994, has set aside the said
judgrment of the trial court in respect of -properties
mentioned in Schedules "A', "B" and "D' to the said WI Il and
has confined the decree to properties nentioned in Schedule
"C' to the WII. The questions that fall for consideration
in this appeal relate to construction of the WII.

Dr. N.S. Nanjundiah (hereinafter referred to as 'the
testator’) died on July 28, 1938 |leaving behind his wfe
Sm. Nadiga Nanjamma and five sons, nanely, B.N Subba Rao
B. N. Shankar Rao, B.N. Visweswarai ah, B.N. Rama Rao and B. N
Ganesh. The appellant is the wife of b.N Subba Rao who died
on February 21, 1954 without |eaving any issue. Snt. Nadi ga
Nanj anma died on March 28, 1959. After the death of Snt
Nadi ga Nanj amm, the appellant filed the suit giving rise to
this appeal

As indicated earlier, inthe WIIl dated March 13, 1935
the i movable and noveable properties of the testator were
specified in four groups specified in Schedules "A", "B","C"
and "D' attached with the WII. Schedule "A" consists of
four itens of inmovable properties. ItemNo. 1 is house No.
318, 3rd Road, Margosa Avenue, Malleswaram City and itens
Nos. 2, 3 and 4 are agricultural Iands. Schedule "B"
consists of shares and securities standing in the nanme of
Sm. Nadiga Nanjama. Schedule "C' consists of thrift
deposit accounts in the Bank of Mysore Limted standing An
the names of five sons of the testator. Schedule "D'
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consists of shares and securities and fixed deposits in

banks. The relevant parts of the WII dated | - March 13,

1935 are set out as under :-
"During my life time | will be An
charge and management  of ny
properties. After nmy life time, if
ny wfe Nadi ga Nanjanma shoul d
survive me, she the said Nadiga
Nanj amma shall be in charge and
managenent of all my properties
given in Schedule Ay, B, C and D
together with their accretions and
t oget her with ny properties
acquired by nme in Future. My wife,
the above nentioned Nadiga Nanj amma
will have no power to dispose of
any of these properties mentioned
in Schedules A B, C, and D by
sale, gift, will, nortgage or
hypot hecati on. She the said Nadi ga
Nanjamma-is entitledto take the
produce of the |ands nmentioned in A
Schedul e and use the ~sane for the
mai nt enance of herself and her
children. She the said Nadi ga
Nanjanma also entitled to use the
i nterest dividends and incones of
the properties nmentioned in B-and D
Schedul es for the sane purpose.

Wth regard to the house (Iltem
no. 1 of the A Schedule) ny wife,
the abovenaned Nadi ga Nanjanna and
her children are entitled to live
in that house during the life tine
of my wife, and the said house
shoul d not be partitioned during mnmy
wi fe, Nadiga Nanjama’'s |ife(tine.
M. C. Nagappa, B. A, L.L.B.

Advocate, Lakshm Vilas Agrahar
Mysore, one of the Executors  and

Trustees of this WIIl, shall be in
possession of the lands viz., itens
Nos. 2, 3 and 4 of the A Schedul e,
during t he mnority of ny

children. The above nentioned M.
C. Nagappa shall make arrangenents
for the cultivation of the said
| ands, for the col l ection of
produce therefrom for the paynent
of Kandayam over sane and for the
delivery of all produce from the

l[ands to ny wfe, t he above
menti oned Nadi ga Nanjanma and her
chil dren.

The properties nentioned in
the B Schedul e stand in the name of
ny wfe, the abovesaid Nadi ga
Nanj amma. The incone from these
properties, as stated above, shal
be used for the mai nt enance,
educati on Upanayanam and narriage
of ny chi | dren, during their
mnority. After nmy sons attain the
age of mmjority, the income from
the properties nentioned in the B
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Schedul e only shall be used by ny

wi fe, t he abovenaned Nadi ga
Nanj amma, for her own naintenance
if she lives separate from any of

maj or sons. The properties of the
said B Schedule shall be liable to
partition after the demse of ny

wi fe, t he abovenaned Nadi ga
Nanj anmsg, anong her survi vi ng
chi l dren.

Wth regard to the properties
given in the C Schedule, that is,
thrift deposits at  the Bank of
Mysore, Bangalore City, they shal
be the property of each of ny
children on whose respective nanes
those deposits have been made,
after they attain their ~age of
majority.. Were Upanayanans and
nmarriages are to be perforned for
ny children, if the income from
ot her sources of my property are
found insufficient to meet the
expenses, ny wfe the abovenaned
Nadi ga Nanj amma is entitled to
withdraw from t he respective
deposits not nore than rupees three
hundred only, = (Rs. 300/-) for each
Upanayanam and ‘not nore than Rupees
five hundred only (Rs. 500/-) (for
each marriage), during the mnority
of my children.

Wth regard to the properties
mentioAed in B and D Schedul es, the
i nvestments, that 1is, stock and
shares, may have to be altered in
sone cases either by conversion or
by investnent and for the paynent
of further calls on some of the
shares; ny wife the abovenaned
Nadi ga Nanjamma is entitled only to
transact the oper ati ons of
conversi on encasenent or paynent of
further calls on shares, as the
case may be, and she the abovenaned
Nadi ga Nanjama has al so powers to
rei nvest the same in sui tabl e
securities, when necessary, through

the Bank of Mysore Limted,
Bangalore City but the corpus in
each case shall remain in tact.

Only the interest, dividend or
ot her incomes of the above shares
etc. mght be used by ny wife for
the mai ntenance of herself and her
children as stated above.

After any of my sons attain
the age of mjority if he, the
maj or son, denmands partition during
the life time of ny wife, the said
Nadi ga Nanjamma, he is entitled to
get for his share the thrift
deposit in the Bank of Msore
Limted, Bangalore City, standing
in his nane as nentioned in C
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Schedul e, and also to get his

portion in itens 2, 3 and 4 of the

A Schedule and his portion in D

Schedule OF properties, wth the

exception of item1 of A Schedul e,

the partition bei ng det er m ned

according to the prevailing Hindu

Lawin force at that time. After

the life tinme of both nyself and ny

wi fe, the said Nadi ga Nanjamm, al

the properties nentioned in A B

and D Schedul es shall be divided

equal |y anong ny survi vi ng

children."

At the time when the said WIIl was executed all the
five sons of the testator were minors and the eldest son
B.N. Subba Rao, the husband of the appellant, was aged 12
years. It appears that there was considerable difference
bet ween the age of the testator and his wife. At the time of
execution of the WII, the testator was aged about 53 years
while his wfe. Sm. Nadiga Nanjamma, was aged 28 years. In
the WIIl the testator made the foll owi ng provision regarding
guardi anship of the minor sons :

"If some of my sons happen to be

still mnors /at the time of tile

dem se of nyself and ny wife, the

sai d Nadi ga Nanj anme, ny ngj or sons

shal | be the guardi ans and Managers

of the mnor sons’ persons and

properties. | f al | ny sons,

however, happened to be mnors at

the denmise of nyself and ny wife,

t he abovenanmed Nadi ga Nanj anma, |

appoint the follow ng gentlenen as

Guardi ans during ny children's

mnority :

(1) M. C Nagappa, CA , L.L.B

Advocate, Lakshm Vilas Agrahar

Mysor e

(2) M. B. Srikanta Rao, No. 9, 3rd

Road, Chamraj pet Bangalore City.

(3) M. B. Ramaswariah, Retired

School Master, No. 2, Sunkal pet,

Bangal ore City.

(4) M. M B. Var adar aj engar ,
Advocat e, Sul t anpet , Bangal ore
Cty, and

(5 M. B R Subba Rao, Tutor,

Uni versity Coll ege, residing at No.

1493, Kot hwal Ramanna  Street,

Mysore. "

The case of the appellant is that the respective shares
in the various properties of the testator vested in the five
sons of the testator as per the WII, on the death of the
testator and that after the death of her husband, B.N. Subba
Rao, the appellant is entitled to the share in the
properties that had vested in him prior to his death in
accordance with the WII. The trial court, nanely, the XVi
Additional City Cvil Judge, Bangalore City, by his judgnent
dated February 4, 1985, accepted the said plea of the
appel l ant and held that the succession opened on the death
of the testator by virtue of which all the sons of the
testator becane entitled to equal shares in the properties
and the recital in the WIIl that the partition should take
pl ace anongst the surviving children after the death of Snt
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Nadi ga Nanjamma is really intended to refer to the children
surviving the testator. The said view of the trial court has
been reversed by the H gh Court in appeal by the inpugned
judgrment. The Hi gh Court has held that right was given to
the children surviviny the testator to denmand partition
after the death of the testator subject to the conditions
i mposed in the WIIl and in the absence of such a demands the
division was to take place after the death of Snt. Nadiga
Nanj amma anong the children surviving Snt. Nadi ga Nanj anma
The High Court further held that since after attaining
majority B.N. Subba Rao did not demand partition during his
l[ife and Smt. Nadiga Nanjamma continued to nanage the
properties during her life time and since B.N. Subba Rao had
al ready expired when Snt. Nadi ga Nanjamm died, it could not
be held that B.N. Subba Rao had a right title or interest in
the properties except to -denmand partition by netes and
bounds whi ch specified event did not happen during life tine
of Smt.~ Nadi ga Nanjamma. On that view the H gh Court held
that the ~‘appellant could not claimany right in respect of
properties specified in Schedules "A", "B" and "D', but she
was held —entitled to her husband’s interest in Schedule "C'
properties.

In view of the -said decision of the H gh Court it is
necessary to determne the date when the bequest made in
favour of the sons of the testator under the WIIl vested in
the legatees. If it i's found that the | egacy vested in the
| egatees on the death of the testator, the appellant) as the
| egal representative of one of the |egatees who died after
the death of the testator, would be entitled to claimthe
i nterest of her deceased husband as per the said bequest.

But if it is found that the bequest was to vest in the |ega-
tees only after the death of Snt. Nadiga Nanjamm, the
appel lant would not be entitled to claim any interest
because her husband had pre-deceased Smt. Nadi ga Nanj ama.

For the purpose of determning the date of vesting of
the interest in the bequest it is necessary to hear in mnd
the distinction between a vested interest and a contingent
interest. An interest is said to be a vested interest when
thee is imediate right of present enjoynment or a present
right for future enjoynent. An interest is said to be
contingent if the right of enjoynent is nade dependent upon
some event. or condition which may or may not happen. On the
happeni ng of the event or condition a contingent interest
becomes a vested interest. The Transfer of Property 1882 as
well as The Indian Succession Act, 1925 recognise this
distinction between a vested interest and a contingent
interest. Vested interest has been thus definedin Section
19 of The Transfer of Property Act, 1882

"Section 19. Were, on a transfer

of property, an interest thereinis

created in favour of a person

wi t hout specifying the tine when it

isto take effect, or in terns

speci fying that it is to take

ef f ect forthwi th or on t he

happeni ng of an event which nust

happen, such interest 1is vested,

unl ess a contrary intention appears

fromthe terns of the A vested

interest is not defeated by the

death of the transferee before he

obt ai ns possessi on.

Expl anation.- An intention that an

interest shall not be vested is

not. to be i nferred from a
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provi si on whereby the enjoynent

thereof is postponed, or whereby a

prior interest in the same property

is given or reserved to sone other

person, or whereby income arising

fromthe property is directed to be

accumul ated until the tine of

enj oynent arrives or from a

provi sion that if a particular

event shall happen the interest

shal | pass to another person.”

Contingent interest is defined in Section 21 of the
said Act in the following terms :

to date of vesting of a | egacy when paynent or

"Section 21, \Were, on a transfer
of property, an interest thereinis
created in favour of —a person to
take effect only on the -happening
of "a specified uncertain event, of
if a specified uncertain event
shal'l not happen, such person
t hereby acquires a conti ngent
interest in the property. Such
i nterest becones-a vested interest,
in the f or ner case, on the
happening of / the event, in the
latter, when the happening of the
event becones inpossible.

Exception, --Where, under a transfer
of property, a person becones
entitled to an interest -therein
upon attaining a particular age,
and the transferor also gives to
hi m absolutely the income to arise
from such i nterest bef or e he
reaches that age, or directs the
i ncome or so nuch thereof as may be
necessary to be applied for his
benefit, such interest is not
conti ngent."

In the I ndian Succession Act provision with regard

post poned is contained in Section 119 which provides as

"Section 119. Date of vesting of
| egacy when paynent or possession
post poned. -- Were by termterns of
a bequest the |egatee is not
entitled to i medi ate possession of
the thing bequeathed, a right to
receive it at the proper tine

shall, unless a contrary intention
appears by the will, beconme vested
inthe legatee on the testator’s
death, and shal | pass to the

| egatees’s representatives if he
dies before that time and w thout
havi ng received the legacy, and in
such cases the legacy is fromthe
testator’s death said to be vested
in interest.

Expl anation: An intention that a
legacy to any person shall not
becone vested in interest in himis
not to be inferred nerely from a
provi si on whereby the paynment or
possessi on of the thing bequeathed

possession i's
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i s postponed, or whereby a prior

interest therein is bequeathed to

some other person, or whereby the

i ncone arising from the fund

bequeathed is directed to be

accunul ated wuntil the time of
paynment arrives or froma provision
that; if a particular event shal
happen, the legacy shall go to
anot her person."

Section 120 of the Indian Succession Act makes the
followi ng provision for date of vesting when |legacy is
conti ngent upon specified uncertain event :-

"Section 120. Date of vesting when

| egacy contingent upon specified

uncertain event,---(1) A | egacy

bequeat hal in case a specified
uncertain event -shall happen does

not vest until that event happens.

(2) ‘A legacy bequeathed in case a

specified uncertain event shall not

happen does not vest. until the
happening of that event becones
i mpossi bl e.

(3) In either ~case, until the

condition has been fulfilled, the
interest of the legatee is called
conti ngent.

Exception.- \ere a fund, is
bequeathed to any person  upon his
attaining a particular age, and the
will also gives to himabsolutely
the incone to arise fromthe fund
before he reaches that age, or
directs the incone, or so nuch of
it as may be necessary, to be

applied for his benefit, the
bequest of t he fund is not
conti ngent."

By virtue of Section 119, in a case where bequest is of
a vested interest and by the terms of the bequest the
| egatee is not entitled to i medi ate possession of the thing
bequeathed, the right to receive it at the proper tine
beconmes vested in the |l egatee on testator’s death and inthe
event of the death of the |egatee w thout having received
the legacy the said right to receive it passes to the | ega
representatives of the |legatee. This is however, subject to
a contrary intention being expressed in the WII., But in the
case of a contingent bequest, Section 120 prescribes that
| egacy vests in the | egatee only after the happening or not
happeni ng of the contingency which nmeans that in the ever of
the Il egatee dying prior to happening of that contingency no
interest passes to his legal representatives. Al though the
guestion whether the interest created is a vested or a
contingent interest is dependent wupon the intention to be
gat hered from a conprehensive view of all the terns of the
document creating the interest, the court while construing
the docunent has to approach the task of construction in
such cases with a bias in favour of vested interest unless
the intention to the contrary is definite and clear. [See
Rajes Kanta Roy v. Santi Devi, 1957 SCR 77, at p. 90]. As
regards Wlls the rule is that "where there is doubt as to
the time of vesting, the presunption is in favour of the
early vesting of the gift and, accordingly it vests at the
testator’s death or at the earliest nmonent after that date
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which, is possible in the contest." [See : Hal shury’s Laws
of England 4th., Vol. 50, para 589 at p. 395].

In order to determine whether the appellant can claim
any right in the properties of the testator, it is,
therefore, necessary to examine the nature of the bequest
that was made by the testator in favour of his five sons
i ncluding the deceased husband of the appellant. If it is
found that the bequest is in the nature of vested interest,
it would vest in the husband of the appellant on the death
of the testator and after the death of her husband the
appel l ant as his legal representative, would be entitled to
claimher husband’ s interest in the properties. But in case
the bequest is found to be in the nature of a contingent
interest which was to vest in the |egatees only after the
death of Smt. Nadiga Nanjanma, the appellant would not be
entitled to claimany interest in the properties since her
husband had pre-deceased Snt. Nadi ga Nanj amma.

We nust, therefore, construe the WII to Find out the
intention of the testator in this regard. Wth regard to
construction of Wlls the lawis well settled that intention
has be ascertained from the words used keeping in viewthe
surroundi ng circunstances, the position of the testator, his
famly relationship and that the WIIl nrust be read as a
whol e, [See : Gnananmbal ~ Ammal v. T. Raju Ayyar and O hers,
1950 SCR 949, at /p. 955, Navneet Lal Alias Rangi v. Goku
and others, 1976 (2) SCR 924, at pp. 927, 928]. If the WII
is thus read, it is found that under the WIIl Snt. Nadiga
Nanj anma  was vested with the ~managenent. of all the
properties specified in Schedules "A" "B" and "D' but she
had no power to dispose of any of those properties by sale,
gift, WIl, nortgage or  hypothecation. She was entitled to
take the produce of the lands nentioned at itens Nos. 2, 3
and 4 in Schedule "A" and use the sane for the maintenance
of herself and her children, She was also entitled to use
the interest, di vidends and incone of the properties
mentioned in Schedules "B* and "D* for the sane purpose.
Wth regard to properties nmentioned in Schedule "C', the
testator has directed that where Upanayanans and marri ages
were to be perfornmed for the children during their minority
and incone from other sour ces - of hisproperty was
insufficient to nmeet the expenses; Snt. Nadiga Nanjamma
could withdraw fromthe thrift deposit account of the said
child not nore than Rs, 300/- for Upanayanam and not nore
than Rs. 500/- for marriage of the child. As regards
properties nmentioned in Schedules "B'" and "D', it was
provided that Snt. Nadiga Nanjamma was entitled only to
transact the operations of conversion, encashnent or paynent
of further <calls on shares, as the case may be, and she had
al so power to reinvest the same in suitable securities but
the corpus in each case had to be kept intact and only the
interest, dividend or other incones of the said shares coul d
be used by her for the maintenance of herself and chil dren
as stated above, with regard to the house nentioned at item
No. 1 of Schedule "A" it was directed that Snt. Nadiga

Nanj anma and the children were entitled to live in it
during the life time of Sm. Nadiga Nanjamma and that it
woul d not be partitioned during her life tinme. As regards

the lands nentioned at itemMNos. 2, 3 and 4 in Schedule "A"
it was provided that during the mnority of the children
Shri C. Nagappa, Advocate and one the Executors and Trustees
of the wll, Shall be in possession of the |ands and shal

nmake arrangnments for the cultivation of the said | ands, for
the collection of produce therefrom for the paynent of
Kandayam over same and for the delivery of all produce from
the lands to Sm. Nadiga Nanjanma and her children. As
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regards partition of the properties, it was provided that if
any of the sons after attaining the age of mpjority demands
partition during the life time of Snt. Nadi ga Nanjamma, he
woul d be entitled to get his share of the thrift deposit
account in the Bank Mysore Limted, Bangalore City, standing
in his nane as nmentioned in Schedule "C' and he would al so
to get his portion in properties nentioned at itens Nos. 2,
3and 4 in Schedule "A" and his portion in properties
specified in Schedule "D' with the Exception of the property
nmentioned at itens No. 1 Schedule "A" and that the partition
woul d be determ ned according to the prevailing H ndu Law in

force at that time. It was further provided that after the
life tinme of the testator and his wife, Snt Nadi ga Nanjammma,
all the properties nentioned in Schedules "A", "B" and "D"

shal | divided equally anmong . "my surviving children. Wth
regard to properties nmentioned in Schedule "B" it is stated
in the WIIl that the said properties stood in the name of
Smt. Nadiga Nanjama-and that income fromthose properties
shal | be used for the nai ntenance, education, Upanayanam and
marriage of -~ children, during their mnority and after sons
of the testator attain the age of majority, the incone from
the properties nmentioned in Schedule "B" only shall be used
by Smt. Nadiga Nanjamma, for her own maintenance if she
lives separate fromany  of major sons and that the said
properties shall be liable to partition after the den se of
Sm . Nadi ga Nanj amma janong "her surviving children".

Thus according to the WII the right to separate
enjoynment of the share in respect of properties nentioned at
items Nos. 2, 3 and 4 of Schedule was as well as properties
mentioned in Schedules "C' and "D' was available to each of
the sons of the testator on his attaining the age of
majority and that the right to separate enjoynent. of the
bequest relating to share in the property nmentioned at item
No. 1 of Schedule "A" and properties nentioned in Schedul e
"B" was avail able only after ~the death of Snt. Nadiga
Nanj anma. But ever during the period the right to separate
enjoynment was not available to the | egatees the incone from
the properties was avail able for the nmaintenance of the
| egatees, their education, their Upanayanans and marri ages
as well as for maintenance of Snt. Nadiga Nanjanma.

The Explanations in Section 19 —of the Transfer  of
Property Act and Section 119 of the Indian Succession Act
incorporate the rule that where enjoynment of the property is
post poned but the present incone thereof is to be applied
for the done the gift is vested and not contingent. |n Rajes
Kanta Roy v. Santi Devi (supra) this Court has pointed out
that this rule operates normally where the entire incone is
applied for the benefit of the done. In that case, however,
under the ternms of the settlenment the entire i ncome was not
available to the donees for their actual use but only a
portion thereof was avail able and the bal ance was to be used
for discharge of debts. It was held that since the donees
were sons of the settlor who were under an obligation to
di scharge his debts out of the properties which devol ve upon
them the balance of the income which was neant to  be
applied for the discharge of the debts was also an
application of the income for the benefit of the donees and,
therefore, entire income is to be applied for the benefit
the donees. Simlarly, in the instant case we find that the
income from the properties was to be used partly for the
mai nt enance, education, Upanayanans and marriages of the
| egatees and partly for the maintenance of their nother,
Snt. Nadi ga Nanjammma. Since the | egatees, as sons were under
an obligation to maintain their nmother, it nust be held that
the entire incone fromthe properties was to be applied for
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the benefit of the legatees and in accordance with the rule
referred to above, the bequest in favour of the |egatees
must be held to be of a vested interest.

Does the said bequest cease to be a bequest for a
vested interest for the reason that the right to separate at
items Nos. 2, 3 and 4 in Schedule "A" and the properties
specified in Schedules "C' and "D' is not available the
| egatee obtains majority and the right to separate enjoynent
of his share in the property nmentioned at itemMNo. 1 in
Schedul e "A" and the properties specified in Schedule "B" is
not available during the life time of Snt; Nadi ga Nanjamma ?
In our opinion, this question nust be answered in the
negative. Under the English |aw where a condition can be
fairly read as postponing nmerely the right of possession or
of obtaining paynment, transfer or conveyance, so that there
is an express or inplied-distinction between the tine of
vesting and time of enjoynent, the gift is held to be vested
at the ~earlier date if the rest of the context allows. But
where postponenment ~of the gift is on account of sone
qualification attached to the done, the gift is Prinma facie
contingent _on his qualification being acquired A gift to a

person "at", "if", "as ~soon-as", "when" or "provided" he
attains a certain age, without further context to govern the
meani ng of the words, s contingent and vests only on the

attainment of the/required age, this being a quality or
description which the done nust in general possess in order
to claim under the gift. But if the words of a gift express
a distinction between, the gift  itself and the event
denoting the tine of paynment, division or transfer, and this
time is the attai nnent by the done of the age of twenty-one
years or other age or is any other event which, assum ng the
requisite duration of life, nmust necessarily happen at a
determi nable tinme, then prima facie the gift is not
contingent in respect of that event. [See : Hul shury’'s Laws
of England. 4th Edn., Vol. 50 paras 591, 592 and 604, at PP
396, 397, 405]. The sane is the position in India and it has

been succinctly brought out in.illustration (ii) to Section
119 and illustration (ii) to Section 120 of The |Indian
Succession Act. The said illustrations are as under

[Ilustration (ii) to Section 119

"(ii) A bequeaths to B 100 rupees,

to be paid to hi m upon hi s

attaining the age of 18. On A's

death the |egacy becones vested in

interest in B."

[Ilustration (ii) to Section 120

"(ii) A sumof noney is bequeathed

to A "in case he shall attain the

age of 18," or "when he shal

attain the age of 18." A's interest

inthe legacy is contingent unti

the condition is fulfilled by his

attaining that age."

In the present case, the testator in the WII| has not
used words simlar to those contained in illustration (ii)
to Section 120. The testator after nmmking the bequest in
favour of the | egatees has given the direction that a son on
attaining mpjority could denmand partition according to the
prevailing Hndu lawin force at that tine to get his
portion in itens Nos. 2, 3 and 4 in schedule "A" and the
thrift deposit standing in his nane as nentioned in Schedul e
"C' as well as his portion in the properties specified in
Schedule "D'. This is a case where the testator has nmade a
di stinction between the gift itself and the event denoting
the time of paynent, division or transfer, viz., attaining
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the age of mpjority. It falls in the same category as
illustration (ii) to Section 119 of The Indian Succession
Act and must be held to be a bequest of vested interest in
respect of these properties.

Simlarly, the directionin the WIIl excluding the
property at itemMNo. 1 of Schedule "A" and the properties
nmentioned in Schedule "B" for partition during the life tine
of Snt. Nadiga Nanjanmma and that Snt. Nadi ga Nanj anma woul d
be entitled to reside in the house at item No. 1 of Schedul e
"A" and to use the incone fromthe properties nentioned in
Schedule "A" for her own maintenance if she |lives separate
fromany of the major sons, only creates a limted life
interest in the said properties in favour of Snt. Nadiga
Nanjanma and it does not have the effect of rendering the
bequest in respect of ~those properties as a contingent
bequest and it continues to be a bequest of a vested
interest in those properties. Reference in this context may

be made to the decision of the Privy Council in Rewun Persad
V. Radha Beeby, (1846) 4 MI1.A. 137, where the testator
gave his wife a |life estate and after her death one nviety

of the estate to his brother and the other nmoiety to his
two sons. The brother and one of the sons died during the
life time of the widow. It was held that as the share of the
sons were vested the wdow of the pre-deceased son was
entitled to succeed to her husband’s share. Simlarly, in
Bhogabati Kalicharan,  (1911) 38 |I,A 54, the bequest was to
the mother for life, then to the wife for her life and then
to the nephews. The' Privy Council rejected the contention
that there was no vesting in the nephews until the death of
the survivor of the mother and-the w dow and held that the
nephews were intended to take a vested and transnissible
interest on the death of the testator though their
possessi on and enjoynent were postponed. The sanme position
is reiterated in illustration (to Section 119 which reads as
under

[Ilustration (iii) to Section 119

"(iii) A fund is bequeathed to A

for life, and after his death .to B

On the testator’'s death the | egacy

to B becomes vested in interest in

B."

The High Court has referred to the followi ng direction
by the testator in the WII :

"After the life time of both nyself

and ny wife, the said Nadiga

Nanj ammra, al | t he properties

mentioned in A, B and D Schedul es

shal |l be divided equally anmong ny

surviving children.”

The High Court has construed the expression ny
surviving children" to nmean the children of the testator who
survive Snt. Nadiga Nanjamma and has held that after the
death of Sm. Nanjanma only the children surviving  Snt
Nanj anma could claimpartition in respect of the prenises
mentioned in Schedules "A", "B' and 'D'.

The | earned counsel for the appellant has urged that in
the WIl the testator has deliberately used two different
expressions, viz., "her surviving children" while dealing
with the division" of properties mentioned in Schedule "B"
after the dem se of Snt. Nadi ga Nanjanma and t he expression
"my surviving children" while dealing wth division of
properties nmentioned in Schedules "A', 'B" and 'D after the
death of Sm. Nanj ama. The submission is that the
expression "ny surviving children" rmust nmean the children
surviving the testator, while the expression "her surviving
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children" must nean children surviving Snmt, Nanjanmma and
that all the children surviving the testator are entitled to
their share in the properties nmentioned in Schedules 'A 'B
and 'D after the death of Snt. Nanjamma. |n our opinion

nothing rmuch can be made out of the difference in
phraseol ogy because if the expression "my survi vi ng
children" is construed to nean the children surviving the
testator and the expression "her surviving children is
construed to nean the children surviving Snt. Nanjamm

there will arise a contradictionin the WII in so far as
partition of Schedule "B" properties is concerned because at
one place it is nmentioned that properties of Schedule 'B

shall be liable to partition after the demse of ny wife

the above nentioned Nadiga Nanjamm, anong her surviving
children", meaning thereby that the said properties were
di visi bl e anong the children surviving Snt. Nanjamma while

at another place in the WIIl, it is stated that after the
life time of both nyself and ny wife, the said Snt. Nadi ga
Nanj anma, ‘all ~ the properties nentioned in A B and "D
Schedul es shall ~be divided equally anbng nmy serviving
children, nmeaning, thereby, that the properties in Schedul es
"A'", "B" and "D' were divisible anong the children surviving

the testator. The expressions "ny surviving children" and
"her surviving children" nust, therefore, be construed in
the same sense. The words " surviving children" normally
nmean children surviving the testator. The said expression in
a particular context could also nmeanthe children surviving
Sm. Nadiga Nanjamma. The expression has to be given a
meani ng which is in consonance with the other parts of the
WIl. Reading the WI|l _as a whole and keeping in viewthe
direction enabling a son on attaining mjority to seek
partition of his share in properties at itens Nos. 2, 3 and
4 in 'D it cannot be said that the expression "surviving
children" in the context of division of properties nentioned
in Schedules "A', "B and "D _-was not wused in the nornma
sense to nean the children surviving the testator.

We are unable to read the WIl as indicating a 'contrary
intention to nmake a departure from the rule ‘regarding
vesting of the legacy as contained in Section 119 of the
Act. In our opinion, the WIIl cannot be construed as
creating a contingent interest in the sons of the testator
so as to postpone the date pf vesting of the |legacy til
after the death of Snt. Nadiga Nanjanma. On a proper
construction the WII nust be construed as containing a
bequeath of a vested interest in favour of the sons
surviving the testator which neans that the |egacy vested in
the | egatees, including the husband of the appellant, at the
time of testator’s death and after the death of her husband,
the appellant is entitled to claim the one-fifth share of
her husband in properties nentioned in Schedules "A'" "B" and
"D' in addition to properties nmentioned in Schedule "C'viz.
the thrift deposits standing in the name of the appellant’s
husband in the Bank of Msore Ltd.

The appeal is, therefore, al l owed, the inmpugned
judgrment of the High Court is set aside to the extent it
denies the appellant one-fifth share in the properties
mentioned in Schedules "A" "B" and "D' and it is held that
apart fromthe share in properties nmentioned in Schedule "C'
the appellant is also entitled to one-fifth share in the
properties mentioned in Schedules "A", "B' and "D' as held
by the trial court. There is no order as to costs.
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