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The petitioners in different wit petitions have
guestioned the power of the Central Government to grant
licences to different non-CGovernnment Conpanies to establish
and nmaintain Tel econmuni cati ons System in the country and
the wvalidity of the procedure adopted by the Centra
CGovernment for the said grant.

In February 1993, the Finance Mnister in his Budget
speech announced Covernment’'s intention to encour age
private-sector involvenment and participation in Telecomto
suppl enent efforts of Department of Tel ecommunications
especially in creation of internationally conpetitive
i ndustry. May 13, 1994 National Tel ecom policy was announced
which was placed in the Parlianent saying that the aim of
the policy was to supplenent the effort of the Departnent of
Tel ecommuni cations in providing tel econmuni cati ons services.
Later, guidelines for induction of private-sector into basic
t el ephone services were announced and a Conmittee was set up
to draft the tender docunents for basic tel ephone services
under the Chairmanship of GS ' S. Mrthy. Mnistry of
Conmruni cati ons published the ' Tender Docunents for Provision
of Tel ephone Service'. It specified and prescribed the terms
and conditions for the basic services and it also conceived
foreign participation but as a joint venture prescribing a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 18

ceiling on total foreign equity so far the Indian Conpany
was concerned was not to exceed 49% of the total equity
apart from other conditions.

Pursuant to the notice inviting tenders, tenders were
submitted for different circles, but before licences could
be granted by the Central Governnment, wit petitions were
filed in different H gh Courts as well as before this Court.
Al wit petitions filed before different Hi gh Courts were
transferred to this Court to be heard together

Tel econmuni cations has been internationally recognized
as a public utility of strategic inportance. The variety of
Tel econmuni cati ons services that has become avail able
globally in the last decade is remarkable. It 1is being
realized that econony is increasingly related to the way
this Telecom infrastructure functions for purpose of
processing and transm ssion of information, which has
acquired central stage in the economic world today. The
speci al aspect about Tel econmmuni cati ons is inter-
connectivity which “is knowmn as "any to any requirenent’.
Because of ~the economc growh and commercial changes in
different Parts of the world, need  for inter-connectivity
nmeans that comunication systens have to be conpatible with
each other and have to be actually inter-connected. Because
of this, there is ~‘a demand even in devel oping countries to
have comruni cation/ systemon international standards. Even
after several decades of the invention of the telephone
system in alnost all countries Tel ecomruni-cations was the
subj ect of nmonopoly supplied with the public network
operator normally being the State owned Corporation or
Governnment Departnment. ~Then it~ was not thought due to
di fferent considerations that such right could be granted to
private sectors denuding the right of = the nonopoly of the
Gover nnent to mai nt ai n and run the system of
Tel ecommuni cations. The devel oped countries first took
decision in respect of privatization of Telecom which
amounted to giving up the claimof exclusive privil ege over
such system and this led to the transition from nonopoly to

a duopoly policy in many countries. |India, although a
devel opi ng country also faced a challenge in this sector. By
and |arge it was realized that this ~sector  needed

accel erati on because of the adoption of liberalized econonic
policy for the economic growh of the country. It appears
that the policy nmakers were faced with the inplications for
public welfare vis-a-vis the sector being capital intensive.
How the network is well maintained so as- it reaches the
| argest nunber of people at a price to be paid by such users
whi ch can be held as reasonabl e? This issue was also inter-
related with the defence and national security of. the
nation. Different comrmittees and bodies constituted /from
time to tine exanmined the Telecom policy which could be
adopted by the nation fromdifferent aspects and angl es.

The counsel appearing in sonme of the wit petitions
guestioned the validity and propriety of the new
Telecom Policy itself on the ground that it shall endanger
The national security of the country, and shall not serve
the economic interest of the nation. According to them
tel econmuni cati on being a sensitive service should al ways be
wi thin the exclusive domain and control of the Centra
CGovernment and under no situation it should be parted with
by way of grant of licences to non-Governnment Conpani es and
private bodies. The national policies in respect of econony,
finance, comunications, trade, tel ecommunications and
others have to be decided by the Parlianent and the
representatives of the people on the floor of the Parlianent
can chall enge and question any such policy adopted by the
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ruling Governnent. In the case of R K Garg etc. etc. v.

Union of India & Os., (1982) S.CR 347 a Constitution

Bench of this Court said:

" Anot her rul e of equa

i mportance is that laws relating to
econom ¢ activities shoul d be
viewed with greater latitude than
| aws touching civil rights such as
freedom of speech, religion etc. It
has been said by no less a person
t han Hol mes, J. t hat t he
| egi sl ature should be allowed sone
play in the joints, because it has
to deal with conplex problens which
do not admit of _solution through
any doctrinaire or straight jacket
formula and this is particularly
truein case of legislation dealing
with economni.c matters, wher e,
having regard to the nature of the
problens required to be dealt with,
greater play in the joints has to
be allowed to the legislature. The
court should feel nmore inclined to
gi ve j udi ci al def erence to
| egi slature judgment in the field
of econom ¢ regulation than “in
ot her areas where fundanental -human
rights are invol ved."

In Morey v. Dond, 354 US 457 Frankfurter, J said:

“In the wutilities, tax and

econom c regulation cases, there
are good reasons for judicial self-

restraint i f not judicia
difference to | egislative judgnent.
The legislature after all has the
affirmative responsi bility. The

courts have only the power to

destroy, not to reconstruct.  ‘\Wen

these are added to the conmplexity

of economn ¢ regul ation, the

uncertainty, the liability to

error, the bew ldering conflict of

the experts, and the nunber of

times t he j udges have been

overrul ed by events-self limtation

can be seen to be the path to

judicial wisdom and institutiona

prestige and stability."
What has been said in respect of |legislations is applicable
even in respect of policies which have been adopted by the
Parliament. They cannot be tested in Court of Law. The
courts cannot express their opinion as to whether ‘at a
particular juncture or under a particular si tuation
prevailing in the country any such national policy should
have been adopted or not. There nmay be views and views,
opi ni ons and opinions which nmay be shared and believed by
citizens of the country including the representatives of the
people in the Parlianment. But that has to be sorted out in
the Parlianent which has to approve such policies.
Privatization is a fundanental concept underlying the
guesti ons about the power to make econonic deci sions. \Wat
shoul d be the role of the State in the econonic devel oprment
of the nation? How the resources of the country shall be
used? How the goals fixed shall be attained? What are to be
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the safeguards to prevent the abuse of the economic power?
What is the nechanism of accountability to ensure that the
decision regarding Privatization is in public interest? A
these questions have to be answered by a vigilant
Parliament. Courts have their limtations because these
issues rest with the policy nakers for the nation. No
direction can be given or is expected fromthe courts unless
whil e inmplenenting such policies, there is violation or
infringenent of any of the Constitutional or statutory
provision. The new Telecom Policy was placed before the
Parliament and it shall be deened that Parliament has
approved the sane. This Court cannot review and exam ne
as to whether said policy should have been adopted. O
course, whether there is any |legal or Constitutional bar in
adopti ng such policy can certainly be exam ned by the court.

The primary ground of the challenge in respect of the
legality of the inplenentation of the policy is that Centra
Gover nment, whi ch-has the exclusive privilege under Section 4
of the! Indian Tel egraph Act, 1885 (hereinafter referred to
as the "Act’) of establishing, nmaintaining and working
tel egraphs which shall include tel ephones, has no authority
to part wth the said privilege to non-Governnment Conpanies
for the consideration to be paid by such conpanies on basis
of tenders submitted by them this ampunts to an out and out
sal e of the said privilege.

The expression “’telegraph’ has been defined in Section
3(1):

"3(1) "t el egraph” nmeans any

appl i ance, instrunent, material or

appar at us used or_ capabl e of use of

transm ssion or reception of signs,

signals, witing, inmnages and sounds

or intelligence of any nature by

wire, vi sual or ot her

el ectromagnetic emni ssions, Radi o

waves or Hertzian waves, gal vanic,

el ectric or nagnetic neans.

Expl anation - "Radio waves" or
"Hertzian waves" nmeans
el ectronmagnetic waves of

frequencies | ower than 3,000 giga-
cycles per second propagated in
Space without artificial guide."

Section 4 of the Act is as follows:
"4. (1) Wthin India the Central
CGovernment shall have the exclusive
privil ege of est abl i shing,
mai nt ai ni ng and wor ki ng tel egraphs:
Provi ded t hat t he Centra
CGovernment may grant a licence, on
such condi tions and in
consi deration of such paynments as
it thinks fit, to any person to
establish, maintain or work a
tel egraph within any part of India:
Provided further that the Centra
CGovernment may, by rul es nade under
this Act and published in the
Oficial Gazette, permt, subject
to such restrictions and conditions

as it t hi nks fit, t he
est abl i shnment, mai nt enance and
wor ki ng-

(a) of wireless tel egraphs on ships
within Indian territorial waters
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and on aircraft wthin or above

India, or Indian territorial waters

and

(b) of tel egraphs ot her t han

wirel ess tel egraphs within any part

of I ndia.

(2) The Central Governnent nay, by

notification in t he Oficial

Gazette, delegate to the tel egraph

authority all or any of its powers

under the first proviso to sub-

section (1).

The exercise by ‘the t el egraph

authority of any power so del egated

shal | be subj ect to such

restrictions and conditions the

Central Governnent may,- by the

notification, think fit to inpose."

There is - no dispute that the expression 'tel egraph’ as
defined 'in the Act shal | i ncl ude t el ephones and
t el ecommuni cations services. Sub-section (1) of Section 4 on
plain reading vests the right of exclusive privilege of
establishing, maintaining and working telegraphs in the
Central Covernment, but® the proviso thereof enables the
Central Governnent / to-grant licence, on such conditions and
in consideration of such paynments as it thinks fit, to any
person to establish, maintain and work tel egraph within any
part of India. It is true that the Act was enacted as early
as in the year 1885 and central CGovernnent = exercised the
exclusive privilege of establishing, maintaining and working
telegraphs for nore than a century. But the framers of the
Act since the very begi nning concei ved and cont enplated that
a situation nmay arise when the Central Covernnent may have
to grant a licence to any Person-to establish, maintain or
wor k such tel egraph including telephone within any part of
India. Wth that object in view, it was provided and
prescribed that |icence may be granted to any person on such
conditions and in consideration of such paynents as the
Central Governnment may think fit. If proviso to sub-section
(1) of Section 4 itself provides for grant - of licence on
condition to be prescribed and considerations to be paid to
any person, then whenever such licence is granted, -such
grantee can establish, maintain or work the tel ephone system
inthat part of India. In view of the clear and unanbi guous
proviso to sub-section (1) of Section 4, enabling the
Central CGovernnment to grant |Ilicences for —establishment,
mai nt enance or wor Ki ng of t el egraphs i ncl udi ng
tel ecommuni cati ons, how can it be held that the privilege
whi ch has been vested by sub-section (1) of Section 4 of the
Act in the Central Governnent cannot be granted to others on
conditions and for considerations regardi ng “paynments?
According to wus the power and authority of the Centra
CGovernment to grant licences to private bodies including
Conpanies subject to conditions and considerations for
paynments cannot be questioned. That right flows from the
sanme sub-section (1) of Section 4 which vests that privilege
and right in the Central Government. O course, there can
be controversy in respect of the manner in which such right
and privilege whi ch has been vested in the Centra
CGovernment has been parted with in favour of private bodies.
It cannot be disputed that in respect of grant of any right
or licence by the Central Governnment or an authority which
can be held to be State within the meaning of Article 12 of
the Constitution not only the source of the power has to be
traced, but it has also to be found that the procedure
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adopted for such grant was reasonable, rational and
inconfirmty with the conditions which had been announced.

Statutory authorities have some times used their
di scretionary power to confer social or econom c benefits on
a particular section or group of community. The plea raised
is that the Act vests power in themto be exercised as they
"think fit’. This is a msconception. Such provisions while
vesting powers in authorities including the Centra

CGovernment also enjoin a fiduciary duty to act wth due
restrain, to avoid 'nisplaced philanthropy or ideology’.
Reference in this connection can be nade to the cases:
Roberts v. Hopewood, (1925) A C. 578; Prescott v.Birm ngham
Corporation, (1954)3 Al E R 698; Taylor & O's. v. Mnrow
(1960) 1 Al E. R 455; Bromey London Borough Council v.
G eater London Council and another, (1982) 1 All E.R 129

As such Central Governnent while exercising its
statutory power under first proviso to Section 4(1) of the
Act, of granting |icences for establishnment, maintenance and
wor ki ng of Tel ecomruni cations has a fiduciary duty as well.
The new. ‘experinment has to fulfill the tests laid down by
courts for exercise of a statutory discretion. It cannot be
exercised in a manner _whichcan be held to be unlawful and
which is now known in admnistrative |aw as Wadnesbury
principl e, stated in Associated Provincial Picture Houses
Ltd. v. Wdnesbury Corp, (1947) 2 Al ER 680. The
aforesaid principle /is attracted where it is shown, that an
authority exercising the discretion has taken a decision
which is devoid of ‘any plausible justification and any
aut hority havi ng reasonabl e persons coul d not have taken the
said decision. In the case of Bromey LBC (supra) it was
said by Lord Dipl ock: -

"Powers to direct or approve the

general |evel and structure of

fares to be charged by the LTE for

the carriage of passengers on its

transport system al t hough

unqual i fied by any express words in

the Act. nmay none the Iless be

subject to inplied |imtations when

expressed to be exercisable by -a

| ocal authority such as the G.C
As such Central Gover nnent is expected to put such
conditions while granting licences, which shall safeguard
the public interest and the interest of the nation. Such
conditions should be comensurate with the obligations that
flow while parting with the privilege which  has been
exclusively vested in the Central CGovernment by the Act.

A stand was taken that even if it is assumed /that
because of the proviso to sub-section (1) of Section 4, the
Central Gover nnent can grant licences in respect of
establishing, maintaining or working of telecomunications
to Indian Conpanies registered under the |Indian Conpanies
Act, such power should have been exercised only after
framing of rules under Section 7 of the Act. In support of
this stand, attention was drawn to second proviso to sub-
section (1) of Section 4 which says that ’'the Centra
CGovernment may, by rules nade under this Act’ pernit subject
to such restrictions and conditions as it thinks fit, the
est abl i shnent, mai ntenance and wor ki ng -

(a) of wirel ess tel egraphs on ships wi thin I ndi an
territorial waters and on aircraft within or above India, or
Indian territorial waters and

(b) of telegraphs other than wirel ess tel egraphs wthin any
part of India.
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It was pointed out that clause (b) of the second proviso to
sub-section (1) of Section 4 shall govern the grant of the
licence under the first provio to sub-section (1) of Section
4 as well because both provisos contenplate grant of
licence/permt for telegraphs within any part of India to
any person by the Central Guoernment. At first blush tghis
argunent appears to be attarctive, but on cl oser
exam nation, it appears that whereas the first proviso to
sub-section (1) of Section 4 contenplates the grant of a
licence, second proviso to be sane sub-section (1) of
Section 4 speaks about permtting establishment, naintenance
and working of telegraphs other than wreless telegraphs
within any part of India. It need not be pointed out that
the concept of grant of licence to establish, maintain or
work a telegraph shall be different fromgranting Perm ssion
under the second proviso to establish, naintain or to work a
tel egraph within any part of India. They do not conceive and
contenmplate the sanme area of operation. It may be rel evant
to point ‘out that ~so far clause (b) of second proviso is
concer ned, it excl udes Wi rel ess t el egraphs, whi ch
restriction has not been prescribed in the first proviso.
The second proviso was -~ introduced by Act No.VII of 1914.
Froma copy of the Bill which was introduced in the Counci
of the Covernor Ceneral ~of India in respect of adding one
nore proviso to sub-section (1) of Section 4 of the Act, it
appears there was no clause (b). In the Statement of Cbjects
and Reasons of the said Anendnent, it was  said that the
second proviso was 'being introduced, for ‘establishment,
mai nt enance and working of the wireless tel egraphs on ships
within Indian territorial waters. However, in the Amending
Act, clause (b) aforesaid was also introduced enabling the
Central CGovernnent, by rules to permt, subject to such
restrictions and conditions, the establishnent, maintenance
and working of telegraphs other than wireless telegraphs
within any part of India. According to us, there 1is no
question of clause (b) of the second proviso controlling or
over-riding in any nanner the first proviso which does not
speak of the grant of licence by any rules nade under the
said Act.

Section 7 enables the Central Governnment to make rul es
consistent with the provisions of the Act for the conduct of
all or any telegraphs established, maintained or worked by
the Government or by persons licensed under the said Act-.
Clause (e) of sub-section (2) of Section 7 prescribes that
rul es under the said Section may provide for conditions and
restrictions subject to which any tel egraph Iine, appliance
or apparat us for telegraphic conmuni cation ~shall be
est abl i shed, rmai ntai ned, wor ked, repaired,  transferred,
shifted, withdrawn or disconnected. there is no dispute that
no such rules have been framed as contenpl ated by Section
7(2)(e) of the Act. But in that event, it cannot be held
that unless such rules are framed, the Power under. sub-
section (1) of Section 4 cannot be exercised by the Centra
CGovernment. The power has been granted to the Central
Government by the Act itself, and the exercise of that
right, by the Central Governnment, cannot be circunscribed
limted or restricted on any subordinate |legislation to be
framed under Section 7 of the Act. No doubt, it was
advi sable on the part of the Central CGovernnent to frame
such rules when it was so desired by the Parlianent. C ause
(e) to subsection (2) of Section 7 was introduced by
Amendi ng Act 47 of 1957. If the conditions and restrictions
subject to which any telegraph - telephone line is to be
establ i shed, nmaintained or worked had been prescribed by the
rules, there would have been 1less chances of abuse or
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arbitrary exercise of the said power. That is why by the
Amendi ng Act 47 of 1957 the Parlianent required the rules to
be framed. But the questionis as to whether specifically
vested in it by first proviso to Section 4(1) of the Act?
Even in absence of rules the power to grant |icence on such
conditions and for such considerations can be exercised by
the Central Governnment but then such power should be
exercised on well settled principles and norns which can
satisfy the test of Article 14 of the Constitution. |If
necessary for the purpose of satisfying as to whether,the
grant of the licence has been made strictly in terms of the
proviso conplying and fulfilling the conditions prescribed,
whi ch can be held not only reasonable, rational, but also in
the public interest can be exani ned by courts. It need not
be impressed that an _authority which has been enpowered to
attach such conditions, as it thinks fit, must have regard
to the relevant considerations. and has to disregard the
irrel evant ones. The authority has to genuinely exam ne the
applications on its individual” nerit and not to pronbte a
purpose alien to the spirit of the Act. In this background,
the courts have applied the test of a reasonable man i.e.
t he decision should not be taken or discretion should not be
exercised in a manner, as no reasonable nman coul d have ever
exerci sed. Many admi'ni strative deci sions including decisions
relating to awarding of contracts are vested in a statutory
authority or a body constituted under an administrative
order. Any decision taken by such authority or a body can be
guestioned primarily' on the grounds: (i) decision has been
taken in bad faith; (ii) decision is based on irrational or
irrelevant considerations; (iii) decision has been taken
wi thout follow ng the prescribed pr ocedur e  which is
i nperative in nature. Wiile exercising the power of judicia
review even in respect of contracts entered on behalf of the
CGovernment or authority, which can be “held to be  State
wi thin meaning of Article 12 of the constitution courts have
to address while exam ning the grievance of any petitioner
as to whether the decision has been vitiated on one ground
or the other. It is well settled that the onus to
denonstrate that such decision has been vitiated because of
adopting a procedure not sanctioned by |aw  or because of
bad faith or taking into consideration factors which are
irrelevant, is on the person who questions the validity
thereof. This onus is not discharged only by raising a doubt
inthe mnd of the court, but by satisfying the court that
the authority or the body which had been vested with the
power to take decision has adopted a procedure which does
not satisfy the test of Article 14 of the Constitution or
which is against the provisions of the statute in question
or has acted with oblique notive or has failed in its
function to exanmine each claimon its own nmerit on relevant
consi derati ons. Under t he changed scenarios and
circunstances prevailing in the society, courts are not
following the rule of judicial self-restraint. But at the

same time all decisions which are to be taken by an
authority vested wth such power cannot be tested and
examned by the court. The situation is all the nore

difficult so far the conmercial contracts are concerned. The
Parliament has adopted and resolved a national policy
towards liberalization and opening of the national gates for
foreign investors. The question of awarding |icences and
contracts does not depend nerely on the conpetitive rates
of fered; several factors have to be taken into consideration
by an expert body which is nore fanmiliar wth the
intricacies of that particul ar trade. Wiile granting
licences a statutory authority or the body so constituted,
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shoul d have latitude to select the best offers on terns and
conditions to be prescribed taking into account the economc
and soci al interest of the nation. Unless any party
aggrieved satisfies the court that the ultimate decision in
respect of the selection has been vitiated, normally courts
shoul d be reluctant to interfere with the same.

Tender docunents for provision of telephone service

were issued inviting tenders in respect follow ng Tel ecom
Territorial Circles:
(1) Andhra Pradesh, (2) Andaman & Nicobar Islands, (3)
Assam (4) Bihar, (5) Gujarat, (6) Haryana, (7) Himacha
Pradesh, (8) Jammu & Kashmir, (9) Karnataka, (10) Kerala,
(11) W©Madhya Pradesh, (12) Maharashtra (including MINL
Bonbay), (13) North East, (14) Orissa, (15) Punjab, (16)
Raj ast han, (17) Tamilnadu (including Madras Metro Distt.),
(18) Uttar Pradesh, (19) West Bengal (including Calcutta
Metro Distt.), (20) Del hii (MINL Del hi).

In the Tender ~ Docunent s the af oresaid Tel ecom
Territorial Circles were put under three categories as
Category ‘A, Category B and Category C service areas. In
category A - A P. Circle, Delhi (MINL), Gujarat Circle
Karnataka Circle, Maharashtra Circle (including Bonbay
MINL), T.N. Circle (including Mdras Metro District); in
Category B - Haryana GCircle, Kerala Circle, MP. GCrcle
Punjab Circle, Rajasthan Circle, U P. Wst Crcle, U P. East
Crcle, WB. Crcle (Including Calcutta Metro District); and
in Category C - Andaman & Nicobar Islands Crcle, Assam
Crcle, Bihar Circle, HP. Crcle,J& Circle, NE. Crcle
Oissa Circle were specified. It was said the DOI/ MTNL shal
continue to operate telephone service in the Service Areas

nmentioned aforesaid. It was further said that in respect of
International, National and Inter-service Areas, Telephone
Traffic will be routed through the Long Distance Network of

DOT (Departrment of Tel ecomrunications). The eligibility
conditions for Dbidders which were specified in Cause 2.1

Part | Section Il of the Tender Docunents:
"2.1 ELIGBILITY CONDI TEONS  FOR
Bl DDERS:

i) Indian Company: The bi dder nust
be an Indian Conpany registered,
before the date of subm ssion of
bid, wunder the Indian Conpanies
Act, 1956. However, the bidder nust
not be a Governnent Conpany as
defined in the Indian Conpanies
Act, 1956.( 19 )

ii) Foreign Equity : Total foreign
equity in the bidding Conpany nust
not exceed 49% of the total equity.

iii) Networth : Networth of the
bi dder Conmpany and its pronoters,
bot h I ndi an and For ei gn, as

reflected in the latest audited
bal ance sheet, nust not be |ess
than the anount nentioned in Table
I for each category of Service
Areas provided that the networth of
a Foreign promoter shall not be
taken into account for this purpose
if its share in the equity capita
of the bidder Conpany is |ess than
10% A bidder Conmpany which neets
the mni mum requirenment of networth
for a Service Area of one category
may bid for any nunber of Service
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Areas of that or |ower category.

Tot al Cat egory of Service
Net wort h of Areas (one or nore
t he Bi dder Service Area)
for which bid can
be Conpany
submi tted.
Rs. 50 Crores C
Rs. 200 Crores B and C

Rs.300 Crores A, B and C
Networth in foreign currency shal
be converted intolndian Rupees at
rates valid for 16.01.1995 as
decl ared by the Reserve - Bank of
I ndi a.

Networth-is defined as the total in
Rupees of paid up equity capita

and free reserves.

iv) Experience : The bidder nust

have experience as a service
provider and a network operator of
a public swtched tel ephone network
with a mninumsubscriber base in
terms of DELs served (excluding
ISDN lines and nmobile telephone
lines) as on 01.01.1995 of not | ess
than 500,000 (5 Lakh) Iines.

For the purpose of eligibility with
regard to experience of a pronoter
Conpany which has an equity of 10%
or nore in the bidder Conpany and
which is a service provider and a
networ k operat or of a public
switched tel ephone network, WII

al so be added to the experience of

t he bi dder Conpany.

NOTE:

1. Subscriber base refers to the
Subscri ber who are being provided
t el ephone servi ce.

2. Tel ephone service - see Section

V.

V) Any numnber of |ndian Conpanies
as well as foreign Conpanies can
conbine to promote the bi dder
Conpany, However, an I ndi an

Conpany cannot be part of nore than

one such joint venture. The sane

restriction applies to a foreign

Company.

Clause 2.2 required the bidder company to submt apart
from ot her docunments nentioned therein
(i) Copy of Certificate of incorporation of the bidder
conpany fromthe Registrar of Canpanies.
(ii) Menorandum and Articles of Association of the bidder
conpany.
(iii)Networth and experience calculation sheet as per
Annexure 1.
(iv) Annual reports for the last five financial years of the
bi dder Conmpany as well as all the pronoter Conpani es which
have to be taken into consideration for the purpose of
eval uating networth and experience.
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(v) A conprehensive detail ed docunent contai ni ng

Conpany profile, a five year perspective network plan, a
five year financial plan with funding nmechanism Details of
managenent and technical expertise etc.

(vi) Copy of the agreenent between Indian and foreign

Conpany.
(vii)Approval of the Governnent of India for the terns of
foreign participation, if already taken, otherw se copy of

the application subnmitted to the conpetent authority of
Governnment of India, in this regard together w th proof of
submi ssi on.
(viii)Certificate from _the conpetent authority in the
Government of India to the effect that the total foreign
equity in the bidder conpany does not exceed 49%
(i x) Docurmentary evidence in support of the experience
claimed and other items quoted in the bid.

Clause 12 provided for <the award of tenders. The
rel evant part is as foll ows:

" The maxi mum nunber of " Service

Areas, a successful bidder can be

i censed for, is dependent upon-the

total networth of ~the -bidder. A

successful bidder can be awarded X,

Y, Z nunbers of category A B and C

areas respectively if the tota

networth cal cul ated as ; per C ause

2.1 (iii) above equals or exceeds

Rs. (300X + 200Y + 502)

TELECOM AUTHORITY is free to

restrict the nunber of service

areas for which any one Conpany can

be i censed to provide the

SERVI CE. "

(enphasi s suppl i ed)

Section Il contained different conditions including in
respect of Security in Cause 16. Section |V provided the
condition relating to technical service. In the same Tender
Docurents service tariff was al so specified.

Pursuant to the invitation of tenders aforesaid
di fferent Indian Conpanies including |ndian Conpanies wth
foreign equities subnmitted their tenders.

The Tender Eval uation Committee conprised of the
foll owi ng menbers for evaluation of the bids for basic
t el ephone servi ce:

Shri B.S. Karandi kar, Menber (Production).. Chairman

Shri S.D. Chaturvedi, Jt. Secretary (T).. Menmber
Sm. Runu Ghosh, DDG (LF).. Menmber
Shri S. K. Jain, DDG (TX).. Menber
Shri MK Garg, DDG (VAS).. Menber

Shri O P. Choudhary, DDG (BS)... Menber & Convenor
Al the tenders were placed before the said Conmittee

which after evaluating all the bids received submttedits
report. W are not concerned with the details of the said
report, but it shall be proper to refer to sone salient

features which have bearing on sone of the issues raised in
these wit petitions. As one of the tenderers Ms HFCL -
Bezeq had emerged as the highest bidder in nine circles, the
Conmittee reported.

"Multiple HL Bids from a Single

Bi dder:

(1) The Committee observed that in

nine Circles, only one bidder viz.
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Ms HFCL Bezeq have energed as the
hi ghest bidder. [If all the nine
Circles are awarded to this bidder
it would result in a kind of
private nonopoly with Ms HFCL
emerging as the single |argest
dom nant Private undertaking in
this sector wth over 75% share of
additional DELs over a period of
three years.

(2) The min purpose of allow ng
the private sector to enter into
Basi ¢ Service was to conplenent the
efforts of DOT in reaching the
tar get of 't el ephone-on-denmand
situation by 1997, -covering al
villages as early as possible and
providi ng tel ecom services of world
st andar d. | f we ent rust t he
devel opnent of telecomin so nmany
major Circles to only one bidder
and that bidder is not able to
del i ver t he nunber of l'ines
prom sed due ‘to inability in a
short time to nobilize the very

| ar ge resour ces required for
providing services in so nany
Crcles, t hen devel opnent of
Telecom in the country wll be
st unt ed.

(3) Further, Telecombeing a very
sensitive sector fromthe point of
view of national security, private
foreign investment should be  nore
evenly di stri buted and the
predom nance of any one foreign
country (which would result from
one bidder with a specific foreign
partner getting a mjority of
Circles) should be avoi ded.

(4) Taking all these factors into
consi deration, inposition of a
l[imt on the maximum nunmber of
Crcles to be allotted in'A &'B

category circles, seens to be
called for. The restriction can be
as follows:

(i) Qut of category A & 'PB

circles bid, not nore than three
circles should be allotted to any
singl e bidder. This restriction
need not apply to category 'C

circles which have evoked poor
response fromthe bidders.

(ii) Subject to this restriction

the HL bidder should be given an
option to choose the Circles.

(iii) The Circles which are vacated
by HL bidder after exercising the
above option will need to be
offered to the rest of the bidders
in the descending order of their
ranking for natching the package
of fered by the Hl bidder

(5) The Conmmittee felt that the gap
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between HL and the H2 bids in such
Crcles referred to in para B
4(iii) above is so wide that there
appears to be renote possibility of
any of the bidders matching the Hl
package. In such a situation, the
Departnment may have to go in for
retendering for t hese Crcles.
However, the Conmittee noted that
if we invite fresh bids through an
open t ender f or bot h
techni cal / commercial as wel |l as
financial bids, this process would
take a very long time and the nmain
purpose of allowing the private
sector to participate in the
operation of ~Basic Service, which
was to neet the  objectives of the
Nati onal “Tel ecom Policy would be
def eated. The Committee, therefore,
felt _that the purpose wll - be
served by inviting fresh financia

bi ds only, from anong those bidders
except H1 who have al r eady
participated in the original tender
and whose bids have been found
technically and comerci ally
conpliant. The ' Committee observed
that for this purpose, an inportant

i ssue w | be fixation of Reserve
Price bel ow which no offer woul d be
accepted. The nor nal pr ocedure

woul d have been to keep the levy

guot ed by the highest bidder as the

reserve price, since the highest

bi dder has not w thdrawn his offer

but woul d be prevent ed from

accepting these GCircles on account

of the proposed restriction placed

on the nunber of Circles to. be

allotted to any single bidder. But

since all bidders for a particul ar

Crcle would have already refused

to match the highest Ilevy before

calling for fresh financial bids,

no purpose would be served by

keeping that levy as a reserve

price."
Fromthe aforesaid recomendations of the Committee it
appears that it recomended that out of category A and 'B
service areas not nmore than three service areas be-allotted
to any bidder; no such restriction was to be applied to
category 'b’ service areas which had evoked poor response
fromthe bidders. It also reconmended that while applying
the above restrictions the HL bidder nmay be given an option
to choose fromthe service areas where he had offered the
package with hi ghest ranking. It is no doubt little
surprising as to how and why Ms HFCL - Bezeq offered such
high bids in nine circles. But it is an admtted position
that in view of the reconmendati ons of the Tender Eval uation
Conmittee capping systemwas introduced and aforesaid Ms
HFCL - Bezeq was allotted only three circles i.e. Delhi,
U P. (Wst) and Haryana so far categories 'A and 'B
circles are concerned. In respect of the other A and 'B
circles although the said Ms HFCL - Bezeq was the highest.
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bi dder, the offer was not accepted because in that event it
would have led to a virtual nonopoly, the said Ms HFCL
Bezeq having energed as a single |[largest dominant private
undert aki ng.

The | earned counsel appearing in different wit
petitions have attacked this policy of capping. However, in
spite of repeated queries, none of themcould satisfy as to
howin this process the said Ms HFCL - Bezeq had been a
gai ner or the nation has been a loser. It was pointed out
that if this capping systemwould not have been appli ed,
then a nuch higher amount woul d have been received because
of the high tenders submtted by said Ms HFCL - Bezeq for
other circles which on ‘principle of capping was denied to
the said Conpany. It was also Submitted that in any event,
no choi ce should have ~been given to the bidders to select
the circles and in respect  thereof wunilateral decision
shoul d have been taken by the Central Government. As pointed
out above, the decision regarding capping and putting a
l[imt in /'respect of category A and "B circles bid to not
nore than three was reconmended by the Tender Eval uation
Conmi tt ee which appears to have been - accepted by the Centra
CGovernment. Unless it is alleged and proved that the Tender
Eval uation Conmittee’s decision in respect of capping was
because of any bad faith or due to some irrationa
consi deration, according to us the Central Governnent cannot
be held responsible for that decision. It nmay be nmentioned
at the outset that in none of the wit petitions there is
any whi sper much |l ess any allegati on of mal afide agai nst the
menbers of the Tender Evaluation Committee stating any one
of them had a bias in favour of one bidder or the other or
that they have acted on dictate of any  higher authority,
abdi cating their functions entrusted tothem

Some of the petitioners wurged that ~policy of capping
was applied after receipt of the tenders. This | is not
correct. In the Tender Docunents as quoted above it had been
clearly stated that 'Telecom Authority is free to restrict
the nunber of the service areas for which one Conpany can be
licensed to provide the service' . As such, it cannot be
urged that the decision regarding capping restricting the
award of licence in category '"A and 'B circles' to one
bi ddar to three was taken with sone ulterior ~motive _or
pur pose, not bei ng one of the terns specified  and
prescribed in the tender docunents.

It was also pointed out in respect of Ms HFCL- Bezeq
that its networth was shown at Rs.4,622 crores, but the
break up of the networth of different Conpanies which are
the partner Conpanies thereof, it shall appear that one
foreign Conmpany holding only 26%equity share has shown
networth of Rs.4,1116 crores i.e. 89.05% whereas the 1ndian
Conpany Consortium Leader HFCL having equity share of 44%
has shown its networth was Rs.62 crores i.e. 1.34% As
al ready pointed out above clause 2.2 of Section Il of Part |
of tender docunents required the bidder Conpany to produce
the copy of the agreenment between the Indian and Foreign
Conpany including the approval of the Governnment of India
for the terns of foreign participation and certificate from
the competent authority in Governnent of India to the effect
that total foreign equity in the bidder Conpany does not
exceed 49% It was stated during the hearing of wit
petitions on behalf of the aforesaid Ms HFCL - Bezeq that
it had produced the copy of certificate of incorporation of
the said Conpany from the Registrar of Conpanies including
Menorandum and Articles of Association. The terms and
conditions of tender docunents restricted the bi dder Conpany
that it shall not have total foreign equity in excess of
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49% In the instant case, the foreign Conpany adnmittedly
does not have foreign equity in excess of 49% It was al so
poi nted out on behalf of the respondents that when the
tender docunent prescribed about the networth of the bidder

Conpany, it did not nean the actual investnent of that
amount. |If a foreign Conpany having equity |ess than 49% has
networth to fulfill the requirenent of the bidder Conpany,

its bid had to be exanined by the Tender Evaluation
Conmittee as has been done in the present case. Counse

appearing for wit petitioners and Ms HFCL - Bezeq were
heard on the question as to whether clauses 2.1 and 2.2 of
Section Il of the Tender Docunents in respect of Eligibility

Conditions had been conplied wth by aforesaid Ms HFCL
Bezeq. M. Venugopal, the |l earned counsel appearing for the
sai d respondent pointed out  that 30.3.1995 was the date
fixed for subm ssion of the tenders which was | ater extended
to 23.6.1995. He further stated that the said respondent
subm tted different documents specified in clause 2.2 of
Section Il of the Tender Docunents along with the bid and as
such there ~has been full conpliance of clauses 2.1 and 2. 2.
None of the counsel appearing in different wit petitions
chall enged this statenent. The counsel for wit petitioners
did not allege any bias against the Tender Evaluation
Conmittee suggesting that it has favoured the said Ms HFCL
- Bezeq so far the grant of licence inthe three circles
nmentioned above are concerned. It can be said that the
petitioners in different wit Petitions have primarily
guestioned the right .and propriety of the Central Governnent
to grant licences to  non-Government Conpanies.. No direct
attack was nmde in respect ~of procedure  for  selection
adopted by the Tender Eval uation Comittee.

On behal f of petitioners it was urged that Crcle
"C and North Easter Regions have been  neglected while
i mpl ementing the National Telecom  Policy. Objections were
also raised in respect of rates of charges for |I.S. D. and
S T.D. It is not possible for this Court to issue specific
directions on those questions. It need not be pointed out
that whenever a new policy is inplenmented there are teething
probl ens. But they have to be sorted out.

On behalf of the petitioners, it was also subnitted
that neither-there was any justification nor any national
basis for debarring the Government Conpany from subm tting
their bids. Athough it is not necessary for this Court to
express any opinion on that question because according to us

that shall anobunt to a policy nmatter, but it can be said
that the new Telecom Policy is based on privatization with
foreign participation. Government undertakings 1ike MINL

were already functioning in Del hi and Bonbay and in spite of
that it was felt that tel ecomunication should be handl ed by
non- Gover nnent undertakings wth foreign participation to
i mprove the quality of service and to cover |arger areas. In
this background, there is no question of Governnent
undert aki ng being ignored or discrimnated while awarding
the licences in different service circles.

The counsel appearing in sonme of the wit petitions
laid great stress on nor-creation of a separate Tel ephone
Regul atory Authority after anmending the Act and non
del egation of the power by the Central CGovernnent to such
Authority to supervise the functioning of the new Tel ecom
Policy in the country.

It appears that alnbst all the countries of the world
who have privatized the tel ecommunicati ons, have constituted
Regul atory Authorities wunder she different enactnments. In
United Kingdom under the Tel ecommuni cations Act, 1984 a
Regul atory Authority has been constituted to secure that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 18

tel ecommuni cations services are provided throughout the
United Kingdom and to supervise the connected issues. Such
Authority has to pronote the interests of the consuners,
purchasers and other users in the United Ki ngdom (i ncl uding
in particular those who are disabled or of pensionabl e age)
in respect of prices charged for and the quality and variety
of , telecommuni cations services provided. It also maintains
and pronotes effective conpetition between persons engaged
in comrercial activities connected w th tel ecomunications
in the United Kingdom The Authority is also responsible to
encour age persons providing tel ecomuni cation services and
tel econmuni cati on apparatus in the United Kingdomto conpete
effectively in the provision of such services and supply of
such apparatus outside the United Kingdom In United States

the Federal Comuni cati on . Conmi ssi on- created by the
Conmuni cation Act, 1934 is a primary federal regul ator of
the conmmunication i ndustry. - The Federal Conmuni cation

Conmission is currently organized into six bureaus. As a
general rule the operating bureaus are authorized to enforce

exi sting ' Conmi ssi on deci sions and pol i ci es. Wrel ess
Tel ecommuni cation Bureau has the responsibility to supervise
all wireless technologies including Cellular services. In

Canada the Tel ecomunication Act which is the prinmary
statute relating to tel econmunication canme into force in
1993 replacing variety of statutes. It contains different

provi si ons to revi ew t he functi oni ng of t he
tel econmuni cati ons' and vests power in-authorities in respect
of supervision and inplenentation of the said policy. In
Australia, AUSTEL i's responsible for regul ation of

tel ecomuni cati on services, —equipnment and cabling under
Tel econs Act, 1991. AUSTEL determ nes standards relating to
network integrity and safety, conpliance w'th recognized
i nternational standards and end-to-end quality of service.
In France, Gener al Directorate for Post and
Tel ecommuni cati ons, ' DCPT has the responsibilities of
determ ning and adapting the econom ¢ and techni ca
franework for post and telecomruni cati ons activities,
ensuring the conditions of fair conpetition anong the
various competitors in the telecommunications field. There
are other supervisory and advisory bodies assisting the
regul ati on of the tel econmunications. In Japan the
Tel econmuni cati ons Technol ogy Counci | has over al
responsibility to coordinate the services, wth _outside
administrative bodies and various nanufacturers, users,
institutes and other organizations in establishing the
standards for Japan. Sinmilar is the position in nmany other
countries devel oped as well as under-devel oped.

It appears that the Telecom Regulatory “Authority of
I ndia Ordi nance, 1996 has been pronul gated after the hearing
of the wit petitions concluded. From the preanble of the
said Ordinance it appears that object thereof s to
establish the Telecom Regulatory Authority of India tn
regul ate the tel ecomunication services, and for matters
connected therewith or incidental thereto. Section  2(i)
defines 'tel econmunication service'. Chapter |l contains
provisions in respect of the establishnment of the Tel ecom
Regul atory Authority of India and conditions of service in
respect of Chairperson and nenbers thereof. The Chairperson
shall be a person who is or has been a Judge of the Suprene
Court or who is or has been the Chief Justice of a High
Court. A Menber shall be a person who is holding the post of
Secretary or Additional Secretary to the Governnment of |ndia
or to any equivalent post in the Central CGovernnent or the
State Covernment for a period of three years. The term of
the Chairperson has been fixed at five years fromthe date
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on which he enters wupon his office. So far the Menber is
concerned, he has to hold office for a termof five years
fromthe date on which he enters upon his office or until he
attains the age of 62 years, whichever is earlier. The other
conditions have been prescribed in the said Chapter. Chapter
[1l prescribes the powers and functions of the said
Authority. Section 11 opens with a non-obstante clause
sayi ng that notw t hstandi ng anything contained in the Indian
Tel egraph Act, 1885, the functions of the Authority shall be
as specified in the said Section including to ensure
technical conpatibility and effective inter-relationship
between different service providers, to ensures conpliance
of licence condi tions ' by all service providers, to
facilitate conpetition and pronote efficiency in the
operation of telecomunication services, to protect the
interest of the consumers of the tel ecommunication services,
to levy fees at such rates and in respect of such services
as may - be determ ned by regul ations. Sub-section (2) of
Section 11 says:

"Not'wi-t hst andi ng anyt hi ng cont ai ned

in the Indian Tel egraph Act, 1885,

the Authority may,  from tine to

time, by order, notify the rates at

whi ch the t el'econmmuni cati on

services within JIndia and outside

India shall be provided under this

Ordi nance including rates at which

nmessages shall. '‘be transmitted to

any country outside India."
Sub-section (2) of Section 11 has al so a non-obstante cl ause
giving over-riding effects to said sub-section over anything
contained in the Indian Tel egraph Act,’1885. In view of the
af oresai d sub-section, the Authority may fromtine to tine
by order notify the rate at which tel ecomunicati on services

within India and outside India shall be provided. Sub-
section (3) of Section 11 enjoins-the Authority not to act
against the interest. of the sovereignty, integrity of

India, the security of the State, friendly relations with
foreign States, public order, decency or norality. I'n view
of Section 12 if the Authority considers it expedient so to
do, it may by order in witing call wupon any service
provider at any time to furnish in witing such information
or explanation relating to its affairs as the Authority may
require. It can also appoint one or nore persons to make
enquiry in relation to the affairs of any service provider
The Authority can also direct any of its officers or
enpl oyees to i nspect the books of accounts or other
docunments of any service provider. The Authority has been
vested with the powers to issue such directions to service
providers 'as it my consider necessary’', for  proper
functioning by the service provider. Section 13 also
reiterates the said power of the Authority by saying that
for its functions under sub-section (1) of Section 11, the
Authority can issue such directions from time to tine to
service provider as it may consider necessary. Chapter |V
contains provision tn respect of settlenment of disputes.
Section 29 provides for penalty if any person violates the
directions of the Authority and Section 30 prescribes for
puni shrent if the offence is alleged to have been committed
by a Conpany. Wth the establishment of the Telecom
Regul atory Authority of India, it can be said that an
i ndependent tel ecom Regul atory Authority is to supervise
the functioning of different Telecomservice providers and
their activities can be regulated in accordance with the
provi sions of the said O dinance.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 18 of 18

Section V of Tender Documents contains financial Conditions.
Clause 2.0 thereof says:

"TARIFF: Tariff for the SERVICE

provided by the LICENSEE shall not

be nore than DOI's Tariff. Tariff

is subject to regulation by Tel ecom

Regul atory Authority of India, as

and when such an authority is set

up by the Governnent of India."

The aforesaid condition provides that |icensee shall not
charge tariff for service nore than DOI's tariff and such
tariff shall be subject to regulation by Tel ecom Regul at ory
Authority of India. This condition shall safeguard the
interest of the persons to whom services are provided by the
l'i censees.

The new Tel ecomPolicy is not only a comrercial venture
of the Central Governnent, but the object of the policy is
also to inmprove the service so that the said service should
reach the comon man and should be within his reach. The
di fferent licensees should not be left to inplenent the said
Tel ecom Policy according to their perception. It has rightly
been urged that while -inplementing the Telecom Policy the
security aspect cannot be overlooked. The existence of a
Tel ecom Regul atory ~Authority with the appropriate powers is
essential for introduction of plurality in the Telecom
Sector. The National Telecom Policy is a historic departure
fromthe practice followed during the past century. Since
the private sector will have to contribute nore to the
devel opnent of the telecom network than DOI/ MINL i n the next
few years, the role of an independent Tel ecom Regul atory
Authority with appropriate powers need not he inpressed,
whi ch can harness the individual appetite for private gains,
for social ends. The Central CGovernnent -and the' Tel ecom

Regul atory Authority have not to behave 1like sleeping
trustees, but have to functionas active trustees for the
publ i c good.

Subject to the directions given above, the wit and
Transferred Cases petitions are  dismssed. However, /'there
shall be no orders as to costs.
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