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IN THE SUPREME COURT OF INDIA
A PrESENT : M. P. Tuakar & N D. OiHa J. 1.
Mis Bokktawar Singh Bol Kishman v Union of India & Ors.

Code of Civil Procedure 1908 - Section 20 - Whether the expressions
“carries on business” or “*personally woiks for gaia’” apply to legal cutities
such as ihe Government of India

Held : The expression ‘‘volontarily resides’ in Sec. 20 is  signiticant,

It necessanily refers to natural persons and not to Jepal entities. Likewise,
the expressions “‘cacries on business” or “‘personally works for gain’ do not
refer to functions carried on by the Union of India in discharge of its executive

Bpowers conferred by Article 298 of the Constitution. While Article 299 of
of the Constitution provides that all contracts made 1o the exercise of the
executive power of the Union shall be expressed to be made by the President,
clause (2) of the Article states that the Presideni shall not be persanally liable
1n respect of any contract or assurance made or execuied on his behalf. The
President, therefore, cannot be said to be personally working for gain within
the meaning of Sec. 20 of the Code-of Cuvil Procedure. (Decision of Delh
High Court upheld by Supreme Court )

JUDGMENT

1. The appcllant 1s a contractor who entered imto a construction
confiact with the M.E.S. (Miluaiy Engineering Services) for making some
additional construction in the ordinance factory at Muradnagar in the State of
Uttar Pradesh. The Contract was entered into at Baretlly in Uttar Pradesh.
A dispute arose in regard to the execution of the contract between the
contractor and the respondent, Union of India. An Arbitrator was
appointed who in due course rendered an award in favour of the contractor,
The contactor instead of instifuting an appropriate proceeding in Uttar
Pradesh where the coniract was executed and the work was carried out,
instituted a proceeding on the original stde of the Delhi High Court. By this
proceeding the contractor prayed for making the award a rule of the court
D under sections i4 and 17 of the Indian Arbitration Act, 1940. The respondent

raised a plea to the effect that the Delhi High Court had no jurisdiction in
as much as the cause of action had arisen at a place in Uitar Pradesh and
that the contract was also executed at Bareilly in Uttar Pradesh. The
learned Singlc Judge ncgatived this plea. The respondent Union of India
preferred a letiers patent appeal to the Division Bench of Delhi High Court
which allowzd the appeal and set aside the order of the lcarned Single Judge
upon reaching the cornclusion that the Delhi High Court had no jurisdiction,
This view was takeo having regard to the fact that in the opinion of the
E Division Bench of the High Court the Union of India was not carrying on any
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“‘business’” m Delhi so ag to attract Section 20 (1) of the Code of Civil
Procedure which inter alia provides that a suit may be instituted where the
defendant ‘‘carries on business or works for gamn”, as contended by the
appellant contractor, In forming this opinion the High Court placed 1¢liance
on its earlier decision in Binani Bros. Ltd. Vs. Union of India (IL'R. 1975)
Dclhi 196,

2. Learned counsel for the appellant has contended that the view
taken in Binani Bros, case is not correct. Having given cur anxious consider-

ation to the subm’'ss‘on urged on behalf of the appellant, and having perused
carefully the judgment in Binapi Bros case, we are of the view that the
Delbi High Court was perfectly justified in reaching this conclusion. We
do not propose to reiterate the same reasoning in our own words. Moreso as
D.thi High Court has discussed the matter in an admirable manner and the
reasoning which has appealed to the High Court is unexceptionable., Under
the circumstances we can do no better than to quote from the Judgment of
the Delhi High Couit the relevant passages:~

““The next question is whether the Union of India carried o0
business vr worked for gain through the Director of Supplies and
Disposals, New Delhi to confer jurisdiction on the courts at Dethi. The

answer has i be in the negative. The expression ‘‘voluntarily
resides™ in Sec. 20 is significant Tt necessanly refers to patural
persons and not to legal entities. Like wise, the expressions
‘“‘carries on business”’ or ‘‘personally works for gain” do not refer
to functions carried on by the Union of India in discharge of its
cxecutive powers conferred by Article 298 of the Constitution,
While Article 299 of the Constitution provides that all contracts
made 1n the exercise of the executive power of the Union shall be
expressed to be made by the President clause (2) of this Article

1 “20, Other suits to be instituted where defendants reside or cause of
action arises - Subject to the limitaiions aforesaid, every suit shall
be instituted in a Court within the local limits of whose jurisdiction—

(a) the defendant, or each of the defendants where there are more
than one, at time of commencement of the suit, actuvally and
voluntarily resides, or carries on business, or personally works

for gain; or

(b) any of the defondants, where there are more than one, at the
time of the commencement of the suit, actually and voluatarily
resides or carries on business, or personally works for gain,

provided that in such case either the leave of the court is given
or the defendants who do not reside, or carry on

D
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states that the President shall pot be personally liable in respect of any

A contract or assurapce made or execuied on his behalf. The President,
therefore, cannot be said to be personally working for gain within
the meaning of section 20 of the Code of Civil Procedure. Mr. Justice
Prithvi Rajin suit No 394 of 1967, Insertex Pvi. Ltd. Vs. Union of
India; decided on 4th May, 1971 (1), relying on R.J. Wyllic and
Co. V. Secretary of State; A. L R. 1930 Lah. 818 (2)" Dom nion of
India vs. MjsR, C. K. C. Nath and Co. Khuian A, I. R. 1950
Calcutta 207 (3) and Azizuddia and Company by Managing partner,
P. M. Azizuddin Vs. Union of India: A. 1. R. 1955 Madras 345 (4)
has taken the same view,

B Reference in this connection may also be made to the observations
in Badrinarayan vs Excise Commissioner Hyderabad and others:
A.I R. 1962 Andhra Pradesh 382 (5) with which we respectfully
agree in so far as they go In rclation to suits oth¢r than suits
against Railway. On page 383 of the report, the Bench obscrved:

“*Section 20 C, P. C. has ‘n contemplation peoplg dwelling within the
territorial limits of a court and persons iadulging in commercial
activities within that area even if they do not dwell therein., This
section in plain and uamistakable language conveys that idea. The
words “‘actually and voluntarily” canuot reasonably apply to legal
entities. That being so, it is difficult to bring the Government within

C the import of the expression ‘‘the defendant’ ............ actvally and
voluntarily resides’.

In this case the appellant was an ‘abkari’ contractor for certain villages
in the District of Naigonde. A penalty of Rs. 9,767/8 was imposed on him by
the Excise Superintendent for the alleged tapping of 145 toddy and 500 sindhi
tress without paying the excise duty. After he failed in his appeal to the
Collector and the Excise Commissioner and his representation to the Minister,
he filed a suit at Hydrabad impugning the levy of penaliy as ultra vires, illegal
and void. It was urged that as the Government enjoyed monopoly in regard to
‘abkari’ business it should be deemed fo be carrying on bus ness in Hyderabad

D within the sweep of section 20 C. P. C. The contention was rejected. The
Court sard:

““We consider that in gathering the revenues from various sources,
the Government acts in its sovereign capacity and not as a commercial
body. The collection of Abkari revenue is not undertaken bya
private corporation and much less by private individuals, Therefore,
the concept of carrying on business cannet be imported into activities
of this described.”

¥ 1. “20contd ........... business, or personally work for gain as aforesaid¢
acquiesce in such ipstitution: or
{©) the cause of action, wholly or in part, arises.
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Shri G R Chopra, placed strong reliance on Union of India and another
Vs. Sri Ladulal Jain A. 1. R. 1963 Supreme Court 1681 (6). This appeal arose
ovt of a suit filed agzinst the Railway for non-delivery of goods. Jop para 7 on
puge 1683 of the report, the Court observed that “‘the expression ‘voluntarily
rcsides or personally works for gain’ cannot be appropriately applied to the
case of the Government’” but having regard to 1he fact (as stated in para 11
on the same page of the report) that ““private companies and individuals carried
on the busiess of running rallways, prior to the State taking them over”
it was held that the running of railways wonld not cease to be a business

when they were run by Government and so the court within whose jurisdiction
the head-quarters of ome of the railways ruo by the Union was siiuated had

the jur.sdiction to try the suit. In theinstant case, we find that there is noth-
ing on the record to show that the Director of Supplies and djsposals, New

Delhr carried on busipess at Delhi. 1t is relevant in this context to refer
to the observations of the Supreme Court in Director of Rationing and Distri-

bution Vs. The Corporation of Calcutta and other A I R 1960 Supreme
Court 1355(7) 1In this casc at the instance of the Corporation of Caloutta,

summons under section 488 of Bengal Act 11T of 1923 as substitvied by the
later Act XXXIII of 195] were issued by the Director of Rationing and Distri-

bution representing the flood department of tie Government of West Bengal.
The offcnee complamed of was the *‘using or permitiing to be used’ ceriain
premises for purposes of storing rice without a licence. By way of preliminary
objection the contention raised was that the prosecution was not maintainable
in law  An argument was raised on beshalf of the corporation that the State
as recognised by Article 300 of the Constitution was a legal person znd was
capahle of having rights and was subject to obligations, and thercfore, the
complaint was competent. In answer to the claim of immunity for the State
as a Soverign power it was,urged that this community could not be claimed
when 3t embatked on a business and in that capacity was subject to penal
provisions of the statute equally with the other citizens On page 1360 the
Ccurt said:

“The question was not raised below and has not bzea gone into by
the High Court nor is it clear on the rceord, as it stands, that
the Food Department of the Government of West Bengal which
undertook rationing and distribution of food on a rational basis had
e¢mbarked upon any trade or business. In the absence of any indication
to the contrary apparently this Department of the Government
was discharging the clementary duty of a soverign to ensure proper and
equitable distribution of available food-stuffs with a view to maintain-
ing peace and good Goverement.”

3



BAKKTAWAR SINGH BaL KRISHNAN v. UNION OF INDia & ORS (Thakar J ¥ (S.C) 557

This case was specifically noticed in Union of India and another
A Vs. Ladulal Jain: AIR 1963 SC. 1681 (6) in para 15 of the report
but was distinguished primarily on the ground that it concerned the

sovereign activitios of the State. We do not read the cited case,
therefore, to be laying down the rule that the courts at Delhi will have

jurisdiztion in regard to all disputes relating {0 all contracts executed
by Union of India simply because the Union has its ‘office’ at
Delki”

3. We ave in full agreement with the reasoning and conclusion of the

Delhi High Court reflected in the aforesaid passages. Learned couasel for the
pappellant has urged that the Delhi High Court has not properly appreciated the
ratio of the Decision of this Court in Union of India vs. Laddu Lal Jain (AIR
1964(3) 3CR 624. We are unable to accede to this argument. We copcur with the
view of the High Court that the decision in Laddu Lal Jain’s case is inapplicable
in the back drop of the facts of the present matter. In Laddu Lal Jain’s
case the Court was concerned with the activity carried on by the Railway
Administration which was held to be ““business’ activity. The Supreme
Court has drawn a distinction between the commercial activities of the
State onthe one hand and the dischaige of the sovereign funetions of the
_State on the other. The decision in that matter has been rendered 1o the
coatext of business activity carried on by the Union of India namely running
of the Rajlways and not in context of a sovereign activity carried on by the
Union of India. [n the present case the contract pertained to construction
of an Ordinaace factory for the Military Engineering Services of the Armed
Forces (Modernisation and augmentation of the Ordinance factory). Maintaining
the armed forces is part of the sovereign activity of the state. Tt is an
activity which 18 undertaken by the Central Government for ensuring the security
of India which 1s a sovereign function of tize State. It is spacious to contend
that it is a ‘business activity’ with an eye oa profits. Under the circumstances
the view iaken by the Delhi High Court cannot be taken exception to. The
appeal must accordingly fail. Tt will be open to the appellant to institute a
fresh petition for making the award arule of the Court in an appropriate
court in Uttar Pradesh within opigety days from today. In case such an
application is instituted it will be treated as having been instituted within

t'me. The appeal is disposed of accordingly. ' There will. be no order
regarding costs.



