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Issues and Findings

Jurisidiction — Locus standi — Whether Commission has jurisdiction to inguire
into thuse conduct of such Opposite Parties/OP's which have not been named
specifically in information filed by Informant —

Held, Commission is a statutory body, established under Competiion Act/Act with
legislative mandate inter alia to prevent practices having adverse effect on
competition, to promote and sustain competiion in markets, to protect interests of
consumers and to ensure freedom of trade carried on by other participants in markets,
in India. To perform above mentioned functions, under scheme of Act, Commission
is vested with inquisitorial, investigative, regulatory, adjudicatory and advisory
junsdiction. Moreover Commission was entitled to evolve its own procedure under
Section 36{1) of Act for conducting inquiry as contemplated under provisions of
Act. Further, said inquiry is set into motion before Commission in accordance with
provisions of Section 19 of Act, which is to be conducted by Commission as
per procedure provided under Section 26 of Act. Direction under Section 26(1) is an
adminisative direction to Director General/ TG for investigation of contravention
of provisions of Act, without entering upen any adjudicatory or determinative
process. It does not effectively determine or affect rights or obligation of parties.Also
placing reliance on the order of the Supreme Court passed in CCI v, Suil case,
Commission has held in number of cases that considering nature of proceedings
before Commission (largely inquisitorial in nature}, Commission is not required to
confine scope of inguiry to parties whose names figure in information. Purpase of
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filing information before Commission is only to set ball rolling as per provisions of
Competition Act, 2002, Scope of inguiry is much broader and Commission is not
restricted in its inquiry to consider material placed by parties only. Even if Informant
subsequently did not participate in proceedings or did not fumnish any evidence
during investigation or inquiry or seeks to withdraw matter it was not requirement
of law that proceedings should be dropped or closed and Commission may continue
with proceedings to take it to logical conclusion. This was 5o because being an
expert body clothed with a duty to prevent practices having adverse effect an
competition in markets, Commission was mandated by law to examine issues in a
holistic and not in a piecemeal manner. In present case DG brought matter to
Commission and thereafter exercising its power under Act, Commission allowed
request in order to achieve objectives of Act, as mentioned in preamble and in
discharge of its functions under Section 18 of Act. Hence Commission could not be
said to have committed any irregularity by allowing request of DG for doing thorough
and complete investigation as mandated under Act for achieving its objectives. It
was also noted that all OPs were given ample opportunity by DG to present their
case and without exception all of them had indeed taken that opportunity to make
detailed submissions. Further, all OPs had not only submitted their detailed
objections to report of DG but they had been heard at length by Commission and
they were further allowed to submit written arguments. All these facts demonstrated
that principles of natural justice were followed by Commission at every stage of
inguiry and none of OPs had claimed that DG had drawn findings against it without
affording sufficient opportunity of hearing. Therefore in view of aforesaid discussion
Commission was of opinion that objections taken by OPs regarding jurisdiction of
Commission were not anly contrary to scheme of that but also did not capture
factual position in correct perspective

Relevant market — Determination of — Sections 2(r), 2(s] and 2{t} of Competition
Act, 2002/Act — Whether relevant market has been rightly determined in instant

case —

Held, This Commission observed that automobile primary market and aftermarket
for spare parts and repair services did not consist of a unified systems market
since: (a) consumers in primary market (mamufacture and sale of cars) do not
undertake whole life cost analysis when buying automaobile in primary market
and (b} in-spite of reputational factors each OEM had in practice substantially
hiked up price of spare parts (usually more than 100% and in certain cases approx
5000%); therefore rebutting theory that reputational concerns in primary markel
usually dissuaded manufacture of primary market product from charging
exploitative prices in affermarket. Hence it could be concluded that Commission
was of opinion that there existed three separate relevant markets; one for
manufacture and sale of cars, another for sale of spare parts and another for ‘sale
of repair services’; although market for “sale of spare paris’ and ‘sale of repair
services’ were inter-connected. Further Commission was of opinion that a ‘clusters
market’ existed for all spare parts for each brand of cars, manufactured by OEMas,
in [ndian automobile market. Moreover Commission was in agreement with
findings of TXG. An owner of any brand of automobile, manufactured by an OEM,
can get his car serviced or repaired from repair shops across territory of India.
Whether such repair shops are authorized dealer putlets or those run by
independent repairers condibions of competition for sale of spare parts and after-sale
repair and maintenance services are homogeneous across territory of India and
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therefore relevant geographic market for present case consists of entire territory of
India. Therefore, this Commission was of view that relevant geographic market, as
defined under Section 2(s) of Act, consisted of entire territory of India. Therefore
Commission was of opinion that there existed two separate relevant markets; one
for manufacture and sale of cars and other for sale of spare parts and repair
services in respect of automobile market in entire territory of India.

Dominant position — Determination of — Sections 4 and 19(4) of Competition
Act, 2002/Act — Whether Opposite Parties in instant case were dominant in
relevant market of present case —

Held, It was clear from material available on record that Commission was of view
that each OEM was a 100% dominant entity in aftermarket for its genuine spare
parts and diagnostic tools and correspondingly in aftermarket for repair services its
brand of automobiles. Further each OEM had a clear competitive advantage in
aftermarket for sale of spare parts/diagnostic tools and repair services for their
respective brand of automobiles. Also due to technical compatibility between
products in primary market and secondary market, each OEM was shielded from
any competitive constrains in aftermarket from their competitors in primary market,
Further, OEMs, had ensured that independent repairers were not able to effectively
compete with authorized dealers of OEMs in secondary market for repairs and
services by denying them access to required spare parts and tools to complete such
repair work. Finally, OEMs had entered into warranty conditions with their
consumers which dissuaded them from availing services of independent repairers.In
context of explanation (a] to Section 4 of Act, what had to be ascertained was whether
an enterprise has “strength” and whether it has ability to use that strength in its
favour. In instant case, this Commission found that each OEM had a position of
strength which enabled it to affect its competitors in secondary market, ie,
independent service providers in its favour, thereby hmiting comsumer choice and
forcing consumers to react in a manner which was beneficial to each OEM, but
detrimental to interests of the consumers.

Abuse of dominant position — Viclation of provise — Section 4(2) of Competition
Act, 2002/Act — Whether there is any abuse of dominant position in relevant
market by Opposite Parties —

Held, In present case, independent service providers reguire spare parts and
diagnostic tools compatible to various models of automobiles manufactured by
various OEMs to carry out their economic activity of providing repair and
maintenance seryices in Indian sutomobile aftermarket. Each OEM is & dominant
player in aftermarket for supply of spare parts and diagnostic tools and through a
network of contracts effectively controls supply of such spare parts and diagnostic
tools in aftermarket. Moreover OEMs through their own or related network of
authorized distributors also operated in aftermarket for aftersale repair and
maintenance services of their own brand of cars, Each OEM have two type of
customers; one in primary market and other in secondary market. These customers
are: (a) car owners who purchase automobiles manufacrured by OEMs in primary
market and (b) independent service providers in aftermarket. An owner of a car
cannat fit spare parts into machine by himself and requires services of a specialized
techmician. Therefore, owner of automobiles does not operate in affermarket as
purchasers of spare parts but require service of firms engaged in maintenance and
repair work. Further independent repairers, who were not part of official dealer
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network of OEMs, did operate in market for as purchasers of spare parts of
automobiles manufactured by OEMs. Therefore, independent service providers were
customers of OEMs in aftermarket and further competed with OEMs in repairs and
maintenance service aftermarket. Such practices amount to denial of market access
by OEMs under Section 4{2)(c) of Act. Further, such denial of market access was
specifically aimed at adopling a course of conduct with a view Lo exclude a competitor
from market by means other than legitimate competition and such exclusionary
abusive conduct allowed OEMs to further strengthen their dominant position and
abuse it. Also it should be observed that Commission unlike Section 3(3) of Act,
there was no exception to Section 4(2) of Act. Therefore, if an enterprise was found
to be dominant pursuant to explanation (a) to Section 4(2) and indulged in practices
that amounted to denial of market access to customers in relevant market; it was no
defense to suggest that such exclusionary conduct was within scope of Intellectual
Property Rights of OEMs. Therefore Commission was of cpinien that OEMs had
denied market access to independent repairers and other multi brand service
providers in aftermarket without any commercial justification. Furthermore
exploitative pricing conduct by each OEM was a marnifestation of lack of competitive
structure of Indian automobile market. Therefore structurally medifying competitive
nature of Indian automobile market would itself induce market self-correcting
features, by enhancing consumer-choice and access of independent repairers to
effectively compete in Indian aftermarket. Such remedies, in opinion of Commission
shall have a rationalizing effect on prices of preducts in Indian automobile
afrermarket. Therefore, m most cases owners of various brands of automobiles were
completely dependent on authorized dealer network of OEMs and were not in a
position to exercise option of availing services of independent repairers. In most
cases, users of car wanting to purchase spare parts had to necessarily avail services
of authorized dealers of OEM. Such OEMs used their dominance in relevant market
of supply of spare parts to protect cther relevant marker namely; after sales service
and maintenance thereby violating Section 4(2){e) of Act. Even in case of OEMs
where spare parts were available to independent repairers ag well as owners of cars
in open market, independent repairers were still foreclosed from aftermarket for
repairs and maintenance of various brands of automobiles manufactured by OEMs.
This was because none of OEMs allowed their diagnostic tools, repair manuals etc.,
to be sold in open market. It had emerged from investigations of DG that with
technological advancement in vehicle design and increase in electronic and electrical
features and controls, specialized diagnostic testers/scanning equipment were
required for diagnoses at time of car repair or service of most af cars of various
brands. Access to these specialized diagnostic tools, fault codes, technical manuals,
traiming etc. was critical for undertaking service and repair of such vehicles
Independent repairers were substantially handicapped from effectively attending
to aftermarket requirements of automobiles due to lack of access to specialized
diagnostic tools. Hence conduct of these OEMs amounted to violation of
Section 4(2)(e) of Act in same manner as OEMs which disallowed sale of spare parts
over counter to independent repairers.

Anti-competitive agreement — Violation of — Appreciable adverse effect on
competition — Section 3 of Competition Act, 2002/ Act — Whether Opposite Parties
have violaled provisions of Seclion 3 of Act as has been alleged —

Held, It was clear from material on record that OEMs were procuring spare parts for
both assembly line and aftermarket requirements from local OESs and imrespective
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of category in which their agreement falls their dealing was vertical in nature. Such
agreements between OEMs and OESs having features of exclusive distribution
agreement and refusal to deal as per provisions of Sections 3(4)(c) and (d} of Act,
respechively. Therefore, agreements were liable to be scrutinized for its appreciable
adverse effect on competition under Section 3(4) read with Section 3{1) of Act. In
view of foregoing, it was evident how selling finished products in open market did
not compromise Intellectual Property Rights in such products. Consequently, mere
selling of spare parts and dizgnostic tools in aftermarket by OESs did not violate
Intellectual Property Rights in such spare parts. Additionally, OEMs could through
its contractuzl agreements with OESs ensure that its Intellectual Property Rights
were not compromised and were protected. OEMs could contractually require OESs
to produce finished spare parts in compliance with applicable industry standards
and other consumer laws of India ensuring that safety of consumers purchasing
such spare parts was not compromised. Besides, OEMSs could through its agreements
with customers incentivize such consumers to avail authorized dealer network for
purchasing spare parts and availing other after sale repair services with extended
warranty commitments and other post sales consumer benefits. Ultimate choice
should be left with consumers who may choose either an authorized dealer of OEM
or an independent repairer to purchase spare parts of repair services. Therefore
Commission was of opinion that there was a requirement for creation of a collaborative
space between independent repairers, multi-brand operators, OEMs and their OESs
so that they could play an effective role in curbing usage of spurious spare parts and
providing sutomobile consumers of Indiz with competitive and efficient repair and
maintenance options. Therefore, Commission was of opinion that restrictions placed
on OESs adversely affected competition in automobile sector and fell within mischief
of Sections 3(4) read with Sections 3(1) of Act. It may be noted that if OEMs were
able to prove thal their agreements with OESs were protected by exception enshrined
under Section 3{3)(i) of the Act, defense would prevail to protect their agreements
which may otherwise be having AAEC. Further merely selling of spare parts, which
manufactured end products, did not necessarily compromise upon IFRs held by
OEMs in such products. Therefore OEMs could contractually protect their IPRs as
against OESs and still allow such OESs to sell finished products in open market
Also restrictions imposed upon OESs formed selling spare parts directly into
aftermarket were not within purview of exemption of Section 3{5){i} of Act.
Consequently since exception under Section 3{5)(f) of Act was not applicable to
agreements between OEMs and OESs, contravention found by Commission under
Sections 3(4)(c) & (d) read with Secton 3{1) of Act stood established. Further more
ag Commission noted that both in mature and developing competition law regimes
of world, refusal to access branded or alternate spare parts and technical
manuals/repair tools, necessary to repair sophisticated consumer durable products,
such as automobiles, was frowned upon, since such practices restricted consumer
choice besides foreclosing market for repairs/maintenance contracts by independent
repairers. Practices of OEMs were found to restrict consumer chaice and foreclose
aftermarkets and were held to be anb-competitive in nature.

Penalty — Levy of penalty — Determination of — Whether amount of penalty in
instant case should be fixed keeping into account facts in instant case —

Held, With respect to imposition of penalty Comemission noted that OF’s had violated
both Section 3 and Section 4 of Competition Act, 2002/ Act. Tt was further noted that
cars are an intringic part of life and living in today’s world, and owners have to take
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care of their maintenance over a long period of lime with significant financial
implication. As such, anti-competitive conduct of Oppaosite Parties impacted a very
large number of consumers in country estimated to be around 2 crore. Further, as
noted in earlier paragraphs, anti-competitive conduct of OF's had restricted

lon of spare parts and independent repairers segment of economy to its full
potential, at cost of consumers, service providers and dealers. [t was also noted thal
despite fact that most afractive markets for automobile manufachurers and some
OPs had made consumer-friendly commitments in other jurisdictions like Eurape,
they had failed to adopt similar practices in India which would have gone a long
way in significantly diluting their present anti-competitive conduct. This made
their conduct even more deplorable. On other hand, there were mitigating
circumstances while fixing quantum of penalty. It had been alleged by OPs thal
absence of appropriate legislative and regulatory framework for safety and standards
relating to spare parts and after sales services is a handicap vis-i-vis position
prevailing in many other jurisdictions like EU, France, USA and even developing
nations like Brazil, China and South Afriea. This was something which might be
separately brought to notice of Government for appropriate action, which could
include suitable legislation and setting up of an appropriate regulator as stated
earlier in this order. Other mitigating circumstance to which Commission assigned
weight was fact that many of OF's though not all, indicated willingness to voluntarily
discontinue many of these practices and offer greater choice and freedom to
consumers, repairers and dealers. Hence Commission imposed a penally of 2% of
total umover in India of OF's.

ORDER
1. Factual Background

The present information has been filed by Shri Shamsher Kataria (hereinafter, referred
to as the “Informant”) under Section 19(1}{a) of the Competition Act, 2002
(hereinafter, referred to as the “Act”) against Honda Siel Cars India Ltd. (hereinafter,
referred to as “Honda” or OP-1), the Volkswagen India Pvt. Ltd, (hereinafter, referred
to as “Volkswagen” or OP-2) and Fiat India Antomobiles Led. {hereinafter, referred
to as “Fiat" or OP-3), alleging anti-competitive practices on part of the OPs whereby
the genuine spare parts of automobiles manufactured by OP-1, OF-2 and OP-3,

tively, are not made freely available in the open market. OP-1 to OP-3 are
invalved in the business, inter alia, of manufacture, sale, distribution and servicing
of passenger motor vehicles in India, It has been averred that the Opposite Parties
also operate/authorize/regulate or otherwise control the operations of various
authorized workshops and service stations which are in the buginess of selling
automobile spare parts, besides, rendering after sale automobile maintenance
SEIVICEs.

1.1 The [nformant has also alleged, that even the technological information,
diagnostic tools and software programs required to maintain, service and repair the
technologically advanced automobiles manufactured by each of the aforesaid OPs
were not freely available to the independent repair workshops. The repair,
maintenance and servicing of such automobiles could only be carried out at the
workshops or service stations of the authorized dealers of OP.

1.2 The Informant has hurther alleged that the restriction on the availability of genuine
spare parts and the technical mformation /know-how required to effectively repair,
maintain or service the automobiles manufactured by the respective OFs is not a
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localized phenomenon. The OPs and their respective dealers, as a matter of policy,
refuse to supply genuine spare parts and technological equipment for providing
maintenance and repair services in the open market and in the hands of the
independent repairers. In support of his allegations, the Informant has submitted
letters from some independent service stations, where they have expressed their
inability to service the Informant’'s vehicle due to the lack of access of such
independent repairers to genuine spare parts and other technological information
required to service,/maintain the automobiles manufactured by the respective OPs.
It has been stated by the Informant that he earlier owned a Maruti Suzuld vehicle
and could easily get it repaired at independent workshops because the spare parts
and the technological tools required to repair and maintain a Maruti Suzuki vehicle
were freely made available by the company in the open market.

1.3 It has been further alleged that the OFs 1-3, by restricting the sale and supply of
the genuine spare parts, diagnostic tools/equipment, technical information required
to maintain, service and repair the sutomobiles manufactured by the respective
OPs, have effectively created a monopoly over the supply of such genuine spare
parts and repair/maintenance services and, consequently, have indirectly
determined the prices of the spare parts and the repair and maintenance services.
Addironally, the Informant has alleged, that such restrictive practice carried out by
the OFs in conjunchon with their respective authorized dealers, amounts to demial
of market access to independent repair workshops.

1.4 The Informant has stated that the cost of getting a car repaired in an independent
workshop is cheaper by 35-5{ per cent as compared to the authorized service centers
of the OPs. The Informant has alleged that the OPs charge arbitrary and high prices
to the consumers who are forced to avail the services of the authorized dealers of the
OPs for repairing and maintaining their automobiles since the genuine spare parts,
diagnostic tnols and the technological information required to service their cars are
not made available by the OFs to independent repair workshops. It has been also
stated that the prices charged for the genuine spare parts and for repair and
maintenance services by the authorized dealers of the OPs are even higher than
what they charge in other markets in Europe. The Informant has alleged that such
practices which allow the OFs to charge arbitrary and high prices result in significant
increase in the maintenance cost to car owners.

L5 It has been stated in the information that the components and parts used in the
manufacture of their respective brand of automobiles are often sourced from
independent original equipment suppliers (hereinafier, referred to a3 "OESs") and
other suppliers who are restrained by the OPs from selling the parts/components in
the open market. Such restriction on the ability of the OESs to sell the spare parts/
components further limits the access of such spare parts/components in the open
market, thereby, allowing the OFs to create a monopoly-like situation wherein they
become the sole supplier of the spare parts/components of their respective brand of
auntomcbiles. Such restrictions allow the OFs to influence and determine the price of
the spare parts/components used to repair and maintain the respective brands of
automobiles.

1.6 The Informant has alleged that the restrictive and monopolistic trade practices,
as detailed above, of the OPs and their authorized dealers have a negative effect not
anly an the consumer but also on the whole Indian economy since such practices
increase the cost of the consumer to maintain an automobile. The Informant has
stated that in a country like India where road transport is essential for the mobility
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of people and goods, the increased cost of vehicle maintenance may hamper the
overall economic growth of the country. The Informant has stated that as per a CII
report, the size of the Indian automotive industry is estimated to be US§ 122-159
billion by the year 2016, which will be larger than the U5, automotive market. It has
been stated that growth in the market for genuine spare parts and repair and
maintenance services is expected Lo be proportionate to the growth in the vehicle
sales, as enumerated above.

1.7 The Informant has stated that effechve competiion at each level of automotive
aftermarket is essential for fostering innovation and keeping mobility affordable. It
has been contended that if a consumer is given a choice of getting his vehicle serviced /
repaired at a workshop of his choice, it will foster competition among service
providers which will in turn will not anly lead to improvement in quality of service
and a competitive pricing policy by the OPs, but also encourage innovation in the
market, The Informant has alleged that due to the restrictive trade practices of the
OPs, effective competition at each level of the Indian automotive industry is getting
adversely affected

1.8 The Informant has also alleged that the anti-competitive practices by the OPs
have resulted in denial of market access to independent workshops which are
usually micro, small and medium enterprises (MSMEs). The Informant has stated
that MSMEs give employment to 45 per cent of industrial workers. Furthermore, on
the one hand the Government has introduced several policies and initiatives to
encourage and support the MSMEs and on the other hand the current practices of
the OPs are adversely affecting the sector.

1.9 The Informant has stated that the European Commission has the so called
‘Block Exemption Regulation” in place since the year 2002 to compel auto
manufacturers to provide spares and tools etc, to independent operators. These
Regulations prohibit discrimination between authonized service dealers and
independent operators, The European Commission had also taken commitments
from auto majors to ensure supply of spares and techneological knowhow to
independent operators. To ensure effective competition in the auto repair and
maintenance market, the European Commission issued the new Regulation No.
461/2010 in the year 2010, which included specific Guidelines apart from the
earlier block exemption rules.

1.10 The Informant has stated that there are Regulations in place in United States to
ensure that emissions related diagnostic tools and information is available to
independent vehicle repair shops, Several states of the U.S. have introduced the
‘Right to Repair Act’ to curb restrictive practices by automobile manufacturers. The
Informant has further stated that all over the world consumers and Governments
are seeking to implement a free and fair competition regime in the automolive sector,
with varying degree of success.

1.11 The Informant has alleged that the acts of the OPs in restricting the sale and
supply of spare parts and technical information, diagnostic equipments and tools
to independent automobile service providers indirectly determine the purchase or
sale prices of both the price of automobile spare parts as well as the price of repair
and maintenance services. The Informant has alleged that the anti-competitive acts
of the OPs are arbitrary, illegal and devastating to free and fair competition. The
Informant has alleged that such practices are in direct contravention of
Sections 3(3)(a) and 3(3)(b) of the Act. By refusing to sell the spare parts to
independent operators the OPs are in violation of Section 3(4){d) of the Act. Further,
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the denial of access to the repair and maintenance market to the independent service
workshops are in violation of Section 4(2)(a), 4(2)(b) and 4(2)(c) of the Act.
1.12 The Informant has also filed additional information wherein it has been alleged
that that the OFs and other vehicle manufacturers impose restrictions on their OESs
from supplying automobile parts into the open market, It has been alleged that such
practices amount to limiting and controlling preduction and supply of compeonents/
spares in the Indian automobile aftermarket and are in viclation of Section 4(2}{(d) of
the Act. As per the Informant the Buropean Commission has effectively tackled the
above-mentioned restrictive practice aspect under their Block Exemption Regulations
by affording a statutory right to OESs to sell vehicle parts in the open market,
1.13 The Informant has also alleged in the supplementary information that the
restriction by the OPs on their authorized dealers from taking up dealerships of
other competing vehicle manufacturers is in contravention to the provisions of Section
4(2)(a), 4(2)(b) and 4(2{c) of the Act,
1.14 The Informant has sought the following reliefs:
"{a} hold an enquiry into the trade practices of the Respondents and /or any other
vehicle manufacturer and their authorized dealers/service centers indulging in
similar activities as detailed herein and give a linding that such parties have
committed restrictive and/or unfair trade practices in contravention of the Act;
(b} order the Respondents to cease and desist from such restrictive, unfair,
monopolistic trade practices and misusing its dominant position;
{c) pass appropriate orders directing the Respondents No, 1-3 and other
contravening vehicle manufacturers and their authorized dealers/services centers
to provide spare parts, technical information, diagnostic tools, software and any
other information and goods required for the repair, maintenance and servicing
of the vehicles to independent repair workshops and also make the same freely
available in the open Indian automotive aftermarket;
(d) pass appropriate orders directing the Respondents and other contravening
vehicle manufacturer indulging in similar activities as detailed herein to allow
authorized dealers the right to undertake franchises/dealerships from different
vehicle manufacturers without fear of malevolent action from the Respondents or
other defaulting vehicle manufacturers;
(e) pass appropriate orders ensuring that access to the spare parts, tools, technical
information, technical training and equipment for repair, maintenance and service
of the vehicles and manufacturers by OESs is provided to the independent service
providers, consumers and in the open market upon request and without undue
delay and the price charged from such parts, tools, equipment should not be fixed
by the vehicle manufacturers but be determined by independent market forces
and free and fair competifion;
(e} award reasonable amount for costs incurred towards legal fees;
{g) pass such further order as this Hon'ble Commission may deem fit and proper
in the facts and circumstances of the case.
2. Prima Facie Opinion
The Commission after forming an opinion that a Prima Facie case exits in the matter,
vide an order dated 24* February, 2011, passed under Section 26(1) of the Act directed
the Director General (hereinafter, referred to as the "DG") to conduct an investgation
into the matter and submit a report.
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3. Investigation and Findings of the DG
3.1 In pursuance of the direction of the Commission the DG conducted investiganon
into the matter and submitted his investigation report (hereinafter, referred to as, the
“DG Report”) to the Commission.
3.2 From the submissions of the Informant, initial discussions held and the
preliminary enquiries made during the investigation, the DG gathered that other
automobile manufactures (other than the OFs (1-3)) may also be indulging in similar
restrictive trade practices in the areas of after sales service, procurement and sale of
spare parts from the OESs, setting up of dealership ete. In view of the fact that these
practices may not be canfined to the OPs (1-3) and considering that the case involved
the larger issue related to prevalent anti-competitive conduct of the players in the
Indian automobile sector and its implications on the consumers at large, the DG
realized that the investigation should not be restricted to the OFs (1-3) mentioned
above. Accordingly it was proposed by the DG that the investigation may be allowed
to exarnine the alleged anti-competitive trade practices of all ear manofacturers in
Indiz, as per the list maintained by the Society of Indian Automobile Manufacturers
(“SIAM"). The DG, therefore, requested the Commission for direction to initiate
investigations against all car manufacturers in India.
3.3 The Commission considered the above-mentioned request of the DG to include
within the scope of its investigations all automobile manufacturers in India as per
the list maintained by 5IAM and, wde order dated 26 April, 2011, allowed the
request to initiate investigation against other automobile manufactures of India (in
addition to the OPs(1-3)). Such car manufachures were:

1) BMW India Pvt. Ltd. (hereinafter, referred to as “BMW")

2) Ford India Pvt, Lid. (hereinafter, referred to as "Ford™)

3) General Motors India Pvt. Ltd, (heremafter, referred to as “GM™)

4) Hindustan Motors Lrd. (hereinafter, referred to as “Hindustan Motors™}

5) Hyundai Motor India Ltd. (hereinafter, referred to as “Hyundai®, "HMIL"}

6) Mahindra & Mahindra Ltd. (hereinafter, referred to as “M & M")

7) Mahindra Reva Electric Car Company (P) Ltd. (hereinafter, referred to as

HRwaﬂ‘}

8) Maruti Suzuki India Ltd,, (hereinafter, referred to as “MSIL"}

9) Mercedes-Benz India Pvt. Lid. (hereinafter, referred to as “Mercedes™)

10) Missan Motor India Pvt. Ltd. (heremafter, referred to as “MNissan™)

11} Premier Lid. (hereinafter, referred to as “Premier”)

12} Skoda Auto India Pvt. Lid,, (hereinafter, referred to as “Skoda™)

13) Tata Motors Ltd, (hereinafter, referred to as “Tata")

14} Tovota Kirloskar Motor Pyt Ld. (hereinafter, referred to as “Toyota™)
34 During the course of the investigation, the DG issued detailed questionnaires to
seek information from each of the OEMs listed above, including their group
companies, engaged in the automobile aftermarket in India. The DG also recorded
statements on cath of representatives of the OEMS, the OESs and other multi-brand
retailers. Besides, information was also collected from various third party
stakeholders, such as:

{a)} OES {original equipment suppliers)

{b) Authorized dealers appointed by each of the OEMs
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{c) Multi brand service providers

(d) Independent repairers
{e) Discontinued dealers of the OEMs

3.5 Additionally, the DG obtained information from the following entities, namely:
{a) trade associations related to the Indian automotive industry, including SIAM,
Automotive Component Manufacturer Association (*ACMA") and Federation of
Automobile Dealers Association ("FADA”); and
() 5PX India Limited ("SFX"), which supplies the specialized diagnostic tools
tor aftermarket servicing and repairing requirements to a large number of the
OEMs,

3.6 The DG conducted its investigation of the market practices of all the automohbile
manufacturers or original equipment manufacturers {("OEMs") listed above and
have sobmitted his findings to the Commission.

3.7 The DG has filed a main report {containing the DG's overall findings) and
seventeen (17) sub-reports (each sub-repart contains the findings of the DG's
investigation with respect to the alleged anti-competitive trade practices of each of
the 17 OEMs mentoned above).

3.8 The Commission makes it clear at this stage that the present order governs the
alleged anti-competitive practices and conduct of OPs (1-14) only. The Commission
shall pass separate order in respect of three car manufacturers, vz, Hyundai, Reva
and Premier after affording them reasonable opportunity to make their submissions
in respect of the findings of the DG report and queries raised by the Commission,
Keeping this in mind, the Andings of the DG report and contentions raised, if any, in
respect of these three OFs have not been dealt with in this order.

3.9 Afrer inveshigation the DG has found that the conduct and practices of the OFs
are in violation of the provisions of Secton 3 and Section 4 of the Act The findings
of the DG report, in brief, are discussed as under:

Relevant Product Markel

3.9.1 The DG Report has identified following two separate product markets for the
passenger vehicle sector in India:
1) The Primary Market: consisting of the manufacturing and the sale of the
passenger vehicles.
2) The Secondary Market which is essentially the “Aftermarket”, “Aftermarket”
is the expression used to describe a market comprising complementary or
secondary products and services which are purchased after another product ie.
the primary product which they relate to. According to the DG report the
aftermarket in the present case comprises of spare parts, diagnostic tools, technical
manuals and after sales repair and maintenance services that are required to be
purchased after the purchase of primary product.
3.9.2 The TG further identified the two segments of the aftermarket for passenger
vehicle sector in India. They are:

a) Supply of spare parts, including the diagnostic tools, technical manuals,
catalogues etc. for the aftermarket usage; and

b} Provision of after sale services, including servicing of vehicles, maintenance
and repair services.
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3.9.3 The DG further analysed whether the aftermarket segments described above
constitute distinct relevant product markets or the products in the primary market
(i.e. the cars) and the products in the aftermarket {i.e., repair services and spare
parts} were part of one indivisible ‘system’ of products consisting of a durable
primary product and a complimentary secondary product.

3.5.4 While determining the relevant product markets, the DG took into account the
techmical difference between the various primary market products which leaves the
customers with limited choice in complimentary products or services compatible
with the primary product. This in the opinion of the DG implies that once the primary
product has been purchased, consumer choice is confined to those afrermarket
products or services compatible with that primary product. Hence, consumers are fo
a greater or lesser extent ‘locked’ into certain aftermarket suppliers.

Secondary Market for Spare Parts

395 To sssess whether the spare parts market for each brand of car is a separate
relevant market distinct from the respective primary market e, of that particular
brand of car, the DG following international precedents identified two grounds
where the two markets may not be separate relevant markets. Those grounds are as
under:
a) If it was possible for a consumer to switch to spare parts manufactured by
another producer (OEM); and
b) If it was possible for the consumer to swilch to another primary product o
avoid a price increase on the market for spare parts.

3.9.6 Regarding the first question, whether a consumer could switch to the spare
parts produced by another OEM, the DG concluded that, based upon the submissions
of the OEMs, most of the spare parts other than a few generic spare parts like tyres,
batteries were manufactured specifically for the respective models of the cars.
Moreover, even within the models of the same OEMs interchangeability of spare
parts was limited. Hence substitutability of spare parts across OEMs is drastically
diminished. The DG further found that for spare parts that are manufactured
in-house by the OEMSs there is almost nil interchangeability and for those body parts
that are procured from local OESs and other overseas suppliers there s limited
substitutability. In this context the DG noted that the practice of the OEMs to consider
only those spare parts as genuine which are purchased from the OEMs or the OESs
specified by them and which bear the OEMs loge or Trade mark which further
diminishes the possibility of a consumer, including the authorized dealer,
purchasing spares from sources other than the OEMs or their specified vendors. It
was also observed that, the OEMs also impose adverse implications on validity of
warranties in using parts sourced from other channels. Based upon the above facts,
the DG concluded that it is impossible for a consumer to switch to spare parts
manufactured by another producer (OEM) as interchangeability between the spare
parts manufactured by different OEMs is almost il

3.9.7 With respect to the sacond question, as to the possibility of the consumers to
switch to another primary product (to avoid a price increase on the spare parts
market), the DG concluded that due to high switching costs and the fact that post
registration the residual value of a new car is lower than the price of a pre-registration
new car, the owner of a car may only shift to another product in the primary market
after incurring substantial financial loss. Thus, in the opinion of the DG, a purchaser
of a product in the primary market is to a great extent locked in with the primary
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product and the feasibility of switching to another primary product to avoid a price
increase in the secondary market of spare parts or repair services is limited.

3.9.3 Based on the above-mentioned analysis, the DG concluded that the spare
parts market for each brand of cars (each OEMs), comprising of vehicle body parts
(manupfactured by each OEMs, spare parts sourced from the local OESs or overseas
suppliers), specialized tools, diagnostic tools, technical manuals for the aftermarket
service formed a distinct relevant product market as defined under Section 2(t) of
the Act.

Secondary Market for Repair and Maintenance Services

3.9.9 In order to determine whether the maintenance and repair services of the

products in the primary market constitutes a separate relevant market, the DG

analyzed following factors:
a) The cost of after sale services in relation to the initial cost of the product in the
primary market: The DG referred to data collected by ACMA which states that
while the overall size of the sutomotive aftermarket in India is approximately Rs.
330 billion, three fourths of this constitutes spare parts and one fourth consists of
maintenance and repair costs. The G concluded after analyzing the aforesaid
data and other data from similar sources, that the cost of after sale services over
the lifetime of usage constitutes a significant amount. However, the DG viewed
that such costs in the secondary market could not be efficiently compared with
the costs of the products of the primary market as the choice of the consumers to
choose a particular product in the primary market was based upon a variety of
factors which differed amongst various users.
b) The DG then analyzed the ability of the consumers to factor in the after sale
service and maintenance costs while purchasing the products of the primary
market and whether such information was ascertainable and made available by
the OEMs to the consumers. The DG after examining statements made by
representatives of various OEMs, concluded that it was not possible to estimate
the cost of after sale service and maintenance over the years during which a
consumer intends to use a car and that such costs varies depending upon the
average run of the vehicle, the make and model, age of the vehicle, road condition,
driving habits, regularity of maintenance services etc. Further, several OEMs
claimed that such data were confidential in nature thereby indicating that such
data was not shared with consumers.
¢} The DG found that the OEMs provide after sale services through a network of
authorized dealers who are engaged by the OEMSs to either sell their products in
the primary market, sell spare parts and/or provide maintenance and repair
services in the secondary market. The presence of such specialized entities was
evidence in itself that there was a separate product market for after sale
maintenance and repair services.

3.5.10 Based on the aforesaid analysis the DG concluded that after sale repair and
maintenance services constitute a distinct relevant product market as defined under
Sectian 2(t) of the Act.

Relevant Geographic Market

3.9.11 Regarding the relevant geographic market the DG has noted that the spare
parts are available for a particular brand of vehicle from the authorized dealers of
the OEMs in any part of India. Further, a perusal of the dealer agreements between
the OEMs and the authorized dealers suggest that such dealers are required to
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provide service requirements to an OEM's customer irrespective of the State in which
the vehicle is registered. Based on such findings, the DG has concluded that the
relevant geographical market would be India.

DG’s findings regarding dominance of the OEMs in the market for the supply of
spare parts

3.9.12 The DG during its investigation carried out an assessment for each of the
OEM in terms of the factors conlained in Sechon 19(4) to determine whether such
(OEMs can be stated to be dominant in the market for supply of spare parts for their
brands of cars. This analysis is available in the sub-reports prepared by the DC in
respect of each of the OEMs. The DG report, after analyzing the practices of each
OEM, based upon the factors stipulated in Section 1%{4) of the Act, have concluded
that, each OEM is a monopolistic enterprise /dominant player in the relevant market
of supply of spare parts (including those manufactured in-house, sourced from
overseas or obtained from local OESs), diagnostic tools, technical manuals, software,
ete required to repair and maintain their respective brand of automebile. The main
features of the TXG's analysis have been summarized in the following paragraphs.

3.9.13 During the course of the investigation the DG identified that for the OEMs
which manufacture all its spare parts in-house, there are no alternate sources
available. Each OEM is the only source of such spare parts in the aftermarket, The
DG also identified that the OEMSs which source their spare parts from OESs restrict
the ability of the OESs through restrictive agreements /contracts to sell spare parts
in the open market, The over-seas suppliers of spare parts also in-fact does not sell
such spare parts in the open market. Additionally, the dealers are required to source
the spare parts only from the OEMSs or their authorized vendors. Further, in India
there is no concept of certification of matching quality and in the absence of such
mechanism of quality confirmation for spare parts manufactured by altermate
sources, the consumers have no means of ascertaining the compatibility of spare
parts sourced from other sources. The DG further noted that due to the fact that the
overseas suppliers are not selling the spare parts to entities apart from the respectve
OEM, each OEM becomes the only source of supply of these spare parts for aftermarlet
requirement and acquires a position of dominance. The DG report elucidated in
detzail the restrictive agreements,/ contracts bebween OEMs & OESs, OEMs & Overseas
Suppliers and OEMs and their authorized dealers while dealing with contravention
under Section 3(4) of the Ack

3.9.14 The DG's investigation has revealed that most of the cars across brands
require specialized disgnostic tools, technical manual ete. for being serviced, repaired
and maintained. The OEMSs either source such specialized technical equipment
from their overseas parent company or such tools are manufactured by SPX. The
DG's investigation has shown that these diagnostic tools are not being sold directly
into the aftermarket by the manufacturer of these tools on account of restrictions in
agreement or arrangements bebween the OEMs and such equipment manufacturers.
The investigation has also revealed that although in limited number of cases there
may be zlternate diagnostic tools available through other sources, however, in the
absence of the required software to detect the fault codes (which are required by a
repairer to effectively detect a particular fault in the highly sophisticated automobiles
manufactured by the OBEMs), the utility of such equipment would be limited
Therefore, given the circumstances, the DG finds each OEM to be the only viable
source of supply of these specialized tools, technical manuals, fault codes, etc., for
their particular brand of automaobiles.
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3.9.15 Therefore, the DG has concluded that each OEM is in a dominant position in
the supply of its spare parts for its own brand of cars.

DG’s findings regarding Abuse of Dominance

3.9.16 The DG has analyzed the practices and conduct of each OEM in terms of
provisions of Sechon 4 of the Act The DG notes that the dominance of the OEMs
emerge to a large extent on account of purported holding of relevant Intellectual Property
Rights over the spare parts being manufactured by the OESs or the OEMs themselves,
Moreover, the DG after an exhaustive analysis of several international precedents
have concluded that though the mere possession of a protective right does not amount
to abuse of dominance by the holder of such protective rights, however, such exclusive
rights may be prohibited when they result in discriminatory condition of sale, fixing
of prices for spare parts at an unfair level or refusal to continue to manufacture spare
parts of & particular type of automobile which is still in use,

3.9.17 The DG, during the course of its investigation, found that due the restricions
placed by the OFs on OESs and authorized dealers, spare parts, diagnostic tools et
are not available in the open market particularly to the independent repairers and
in the absence of availability of genuine spare parts, diagnostic tools, technical
manuals etc. in the open market the ability of the independent repairers to undertake
repairs and service of the vehicle of such brands of cars and effectively compete with
the authorized dealers of the OEMSs is severely impeded. The DG concluded that
such conduct amounts to an imposition of unfair condition and denial of market
access to independent repairers in terms of SecHon 4(2)(a)(i) and 4(2)(c) of the Act,
respectively. The DG further states that on account of the restrictions, the users of
the cars are not in & position to choose between the independent repairers and the
authorized dealers for their aftermarket requirements which amounts to imposition
of unfair condifion in violation of Section 4(2)(=)(i) of the Act. Further, the DG also
opined that OEMs use their dominant position in market for the supply of its spare
parts to protect their position in the market for repair and maintenance services
which amounts to viclation of Section 4{2)(e) of the Act

3.9.18 The DG states that in case of some OEMs, although the limited range of spare
parts are available to the independent repairers as well as the owners of the cars in
the open market, the ability of the independent repairers to undertake such jobs has
been limited by not making available the appropriate diagnostic tools, technical
manuals, fault codes, software etc., required to service and repair the respective
brands of sutomobiles of the OEMs. This is particularly true with respect to those
models of cars of the OEMs which require special tools for diagnosis and repairs.
Further, for spare parts which are available in the open market, there is usually non-parity
of terms at which the spare parts are available to the independent repairers vis-a-vis
authorized dealers which adversely affects the ability of the former to compete
effectively Therefore, the DG found that the conduct of such OEMSs also results in
denial of market access to independent repairers in terms of Section 4(2){c) of the
Act. As such conduct also shuts out the choice of the car owners to choose their
repair and maintenance service providers, it amounts to imposition of unfair
conditions on the users of the automobiles in-terms of Section 4(2)(a)(i) of the Act.

3.5.19 Further, based upon its investigation and analysis of international case-law
and practices, the DG concluded that spare parts, diagnostic tools, manuals etc. of
each OEM would constitute essential facilities for the independent repairers to be
able to provide consumers with effective after sale repair and maintenance work
and for such independent repatrers to effectively compete with the authorized dealers
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of the OEMs, The DG has pointed out that the essential factors to be taken into
account in determining whether spare parts, diagnostic tools, manuals etc. of each
OEM would constitute essential facilities for the independent repairers, are: (a)
control of the essential facility by the monopolist; (b} the inability to duplicate the
facility; (c) the demal of the use of the facility, and (d) the feasibility of providing the
facility.

3.9.20 The DG observed that due o the usage of high techneology most of the models
of antomobiles manufactured by the OEMs require sophisticated diagnostic tools,
technical manuals for proper diagnosls, service and repair. Therefore access to such
technology is critical for any entity to undertake after sale service to compete effectively
with the authorized dealers of the OEMs. Additionally, as explained above, the DG
has found each OEM to be dominant with respect to its brand of automobiles and
the spaze parts of each brand of automobile is urique and carmot be replicated by
the independent repairers from alternate sources. Therefore, based upon such
considerations, the DG has concluded that the essential facilities doctrine is
applicable to the restrictive practices of the OEMs, since the DG's investigation has
revealed that by not making such material available to the independent repairers,
the OEMs have put such repairers at a distinctly disadvantageous position and
jeopardized their ability to undertake repairs of the automaobiles manufactured by
the OEMs.

3.9.21 The DG's investigation also shows that each OEM has substantially escalated
the price of spare parts, for their respective brands of automobiles, from the price at
which such spare parts have been sourced to the price at which such spare parts are
available to the customers. There are also wide variations in the extent of escalation
across spare parts which are an indication of the extent of discretion available with
each OEM to price the spare parts. Conseguently, the DG is of the opinion that
OEMs are imposing unfair prices in the sale of spare parts in terms of Section 4{2)(a)(ii)
of the Act, which is substantiated by the considerable mark up of the prices and the
sigruficant variahion across the escalated prices of the spare parts of various brands
of automobiles.

DG's findings regarding contravention of Section 3 of the Act

3.9.22 The DG has gathered that the OESs are the suppliers of the auto components
for the assembly line purposes as well as for the aftermarket requirements of the
OEMs. The DG after conducting its investigation has broadly categorized OESs
under the following heads:
(@) Where the design, drawing, techmical specification, technology, know-how,
equipment, quality parameters ete. are provided to the OESs by OEMs, the OESs
are required to make the parts and supply according to these parameters.
(b) Where the patents, know-how, technology belong to the OESs however, the
parts are manufactured based an the specificanion, drawings, designs supplied
by the OEMs. The tooling /tooling cost may also be borme by the OEMs in some of
these cases,
(c) Where the parts developed and sold by the OESs are made to their own
specifications or designs which are commonly used in the automobile industry.
Such parts are very few, for example, batteries, tyres etc.
3.9.23 The DG has reported that most of the OESs cannot supply spare parts which
fall within category (a) and (b) mentioned above without seeking prior consent of
the OEMs.
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3.9.24 The DG after an examination of the agreemﬂfntsfletters of intent entered into
between the OEMs and the OESs has found that most of such agreements /letters of
intent have clauses which restrict the ability of the OESs to supply spare parts
directly to third parties or in the aftermarket without the prior written consent of the
OEMs. The DG's investigation has further revealed that such restricHve clauses
typically appear in such agreements/letters of intent, where the OESs are
manufacturing the spare parts using the proprietary drawings/designs and other
Intellectual Property Rights of the OEMs.

3.9.25 As per the DG's analysis such agreements between the OEMs and the OESs
are, therefore, having features of exclusive distribution agreement and refusal to
deal as per the provisions of Section 3(}{(c) & (d) of the Act, respectively. Further, the
G stated that its inveshigation has not revealed a single instance where an OEM
has granted permission to the OESs to supply spare parts directly into the aftermarket.

3.9.26 The DG has also observed that a large number of OEMs particularly those
having foreign affiliations are sourcing large number of spare parts from overseas
suppliers. The DG has undertaken a review of the import agreements/purchase
order/letters of intent executed between the OEMs and the foreign suppliers of
spare parts. The DG has reported that although no clause exists in such agreements
which specifically restrict overseas suppliers from supplying such spare parts to
independent repairers in the after market of spare parts in India, the investigation
revesls that even such ocverseas suppliers are not supplying spare parts to any
entities apart from the OEMs. The DG has further found out that in most cases the
overseas suppliers are a group company or a parent company of the OEMs or has
some linkages with the OEMs which indicates the possibility of an unwritten
arrangement between the OEMs and the overseas suppliers for ensuring that such
entities only supply the spare parts to the OEMs or its authorized vendors in
comtravention of Secton 3{4) of the Act

3.9.27 The DG repart also dealt with, in detail, the rationale of the sestriction claimed
by the OEMs for restricting OESs from distributing the spare parts manufactured by
them without the consent of the OEMs in the open market, The OEMSs have claimed
the exemptions under Section 3(5){i) of the Act stating that the restrictions imposed
upon the OFESe are reasonable since considerable mvestments have been made in
research and development facilities for developing the products. The DG noted that
such an exemption is granted to certain categories of Intellectual Property Rights
holders to protect their Intellectual Property by imposmg reasomable restrictions, as
may be necessary to protect such Intellectual Property Rights,

3.9.28 The DG while reviewing the documents evidencing the grant of the Intellectual
Property right upon an OEM found that there were several issues relating to the fact
whether the OEMs actually are in the possession of a particular Intellectual Property
right. In some of the instances the OEMs could not provide sufficient documentary
evidence linking the design of a particular spare part with the claimed intellectual
right protection over such design. Some of the Intellectual Froperty Rights claimed
by the OEMs are actually held by their overseas parent corporation and such
proprietary technology has been transferred to the OEMs through technology transfer
agreements ("TTA"). However, such TTAs do not contain any specific details of the
Intellectual Property Rights that are being transferred to the OEMs. Thus, given the
lack of adequate information, the DG could not verify the claim of such OEMs that
they were in possession of a legally valid Intellectual Property right. The DG also
noted that the Intellectual Property Rights claimed by the OEMs were territorial in
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nature and the particular right is vested upon the holder of such Intellectual Property
Rights only in a given jurisdiction. Thus even if the parent corporation of the OEMs
held such rights in the territories where such rights were originally granted, the
same carmnot be granted upon the OEMs operating in India by entering into a TTA.
Thus, the OEMs pursuant to a TTA were holding a right to exploit a particular
Intellectual Property right held by its parent corporation and not the Intellectual
Property right itself. Consequently, the DG concluded that such OEMs could not
avail of the exemption provided in Section 3{5)(1} of the Act.

3.9.29 During investigation before the DG, OEMSs algo claimed protection in the
form of copyrights over the drawings, designs, specifications etc. for every spare
part manufactured on their behalf by the respective OESs. The DG after a thorough
study of several judgments relating to the Indian Copyright Law has concluded
that the copyright protection claimed by several of the OEMs over the designs,
drawings and specifications of their respective spare parts are not available to the
OEMs. The DG has come to this conclusion based upon the fact that though there
are no requirements to register the copyright over a design of a spare part under
the [Indian] Copyright Act, 1957, the right has been limited by the Copyright Act,
which mandates that the copyright over the designs registered under the [Indian]
Design Act, 1911 or such designs which are capable of being registered under the
Deesigns Act, but not registered, shall cease to exists once the concerned design has
been applied more than 50 times by industrial process by the owner of the copyright
or hie licensee, Given this background the DG has concluded that copyright may
not subsist in the designs and drawings of all the spare parts, as claimed by the
OEMs

3.9.30 The OEMs have further contended that the knowhow provided by the OEMs
to the OESs to enable the OESs to manufacture the spare parts for the OEMs is
confidential in nature and is protected as a trade secret. The DG has rightly pointed
out that confidential information must be in fact confidential and backed by an
obligation/duty of confidence owed between the parties sharing such information.
The G has concluded that the OEMs need to satisfy that the information provided
to the OESs qualify to be protected as "irade secret”. Additionally, the DG has
further stated that trade secrets are not provided in Section 3(5)(i) as one of the
various forms of Intellectual Property Rights whose holder can avail of an exemption
from the provisions of Section 3 of the Act.

3.5.31 The DG observed that even in cases which are covered in terms of Section
3(5)(i) of the Act, only reasonable conditions, as may be necessary for protecting of
rights under various legislations referred therein, can be imposed. Notwithsranding
the fact that OEMs have not established that they possess valld Intellectual Property
Rights in India for being considered for the exemption under Section 3(5)(i) of the
Act, during the course of investigation it was examined whether based on available
facts and circumstances, restrictions imposed by the OEMs could be termed as
“reasonable”. The DG after examining the agreements between the OEMs and the
OESs have found that in most instances the OESs are restricted from selling spare
parts to third parties without “prior consent”. The DG has also revealed that not a
single instance of such permission by any OEM has been confirmed. The DG has
further stated that the reason for the OESs not approaching the OEMs could be
either that OES do not expect to get the permission or are apprehensive that any
such request would be viewed adversely by the OEMs. Hence, the DG is of the
opinion that the requirement af “prior consent” before OESs can sell spare parts to
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third parties acts as a major deterrent and effectively amounts to prohibition on
ESs from direct sales in the affermarket.

3.9.32 The OEMs and their authorized dealers have entered into agreements/
arrangements pursuant to which the authorized dealers of the OEMs sell cars and
provide after sale services to the consumers of the OEMs. The DG reviewed such
agreements and has made the following observations.
a) In certain cases, the agreements between the OEMs and their dealers specifically
restricted the szle of spare parts over the counter which were in the nature of
exclusive distribution agreements and such practices also amounted to refusal to
deal under the terms of Section 3(4)(c) and 3(4)(d} of the Act.

b) Certain agreements between the OEMs and the authorized dealers did not
contain specific terms restricting the sale of spare parts in the open market,
however, the DG gathered that there existed some kind of unwritten
understanding or arrangement between such dealers and the respective OEMs
pursuant to which the dealers in fact did not sell spare parts in the open market
to prevent consumers from shifting to the independent repairers. Based on the
factual situation, the DG has concluded that such practices are also in
contravention of Section 3{4}(c) and 3(4)(d) of the Act.
c) Most of the OEMs and the authorized dealers have clauses in their
agreements requiring the authorized dealers to source spare parts only from
the OEMs and their authorized vendors. The DG has concluded that such
agreements are in the nature of exclusive supply egreements in terms of
Section 3(4)(b) of the Act.
d} The dealer agreements between the OEMs and their suthorized dealers contain
restrictions on dealing in competing brands of cars without seeking their consent
in writing. Further, the investigation of the DG revealed that most of the OEMs
could not confirm a single instance where such permission was granted to the
authorized vendors. Further, the DG also discovered that certain dealerships
were cancelled on the basis that such dealers were attempting or proposing to
seek dealerships of competing brands. The DG, therefore, found that the
agreements entered by OEMs with their dealers are in nature of exclusive
distribution agreement in terms of Section 3(4){c) of the Act.

Assessment of AAEC

3.9.33 The DG has analyzed sach set of vertical agreement/arrangement that the
(OEMs have with: a) local OESs who manufacture spare parts for the OEMSs for their
assembly lines or to be sold in the aftermarket through authorized dealers, (b) over-
seas dealers who supply OEMs with spare parts and (<) dealers through whom the
(OEMs sell their cars and spare parts and provide their consumers with after sales
service with respect to the factors listed under Section 19(3) of the Act, which includes,
inter alig, creation of barriers to enlry, driving existing competitors out of the market,
foreclosure of competition, accrual of benefit to consumers, improvement in
production or distribution of goods or provision of services, prometion of technical,
scientific and economic development.

3.9.34 The D has analyzed the apprecizble adverse effect on compettion (* AAEC")
an each of the secondary markets of spare parts and repair and maintenance services.
The analysis of the DG with respect to the AAEC on each of the secondary markets
(market for supply of spare parts and market for service, repair and maintenance)
are summarized below.
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a) AAEC in the secondary market of supply for spare parts

The DG had found during the course of its investigation that the OEMs are the
only source of supply of genuine spare parts in the Indian automobile aftermarkets.
The requirement on the authorized dealers to source spare parts only from the
OEM or its authorized suppliers restricts the ability of the OESs to sell directly in
the aftermarket. These restrichions therefore create entry barriers for the OES who
could produce matching quality spare parts, eliminates direct access by OES to
an OEM's aftermarket and in the process foreclose competition in the supply of
genuine spare parts, Further the DG has also found out that there is a substantial
mark up in most of the top 50 spare parts of each of the OEM from the price at
which ir has been sourced from the OESs and the price at which it is made
available to the consumers. The ability of the OEMs to price the spare parts without
being subject to any constraints does not safeguard the interests of the automaobile
consumer in the Indian automobile aftermarket. Based upon the above facts and
circumstances, the DG opined that the agreements/arrangements of an OEM
which have been analyzed foreclose competition in the market for supply of
spare parts of that OEM, create entry barmers for OES to explore after market
cpportunities directly, driving existing competitors out of the market and have
other implications such as ability of OEMSs to price spare parts without being
subject to competitive forces. Thus there is an AAEC on competition in terms of
Section 19(3) of the Act in market of spare parts of each OEM an account of the
restrictions pursuant to agreements which are in the nature of exclusive supply
agreements, refusal to deal and exclusive distribution agresments.

b} AAEC in the secondary market of repair and maintenance services

The DG's mvestigation revealed that during the warranty period the consumers
cf all OEMs are required to get their car repaired using the OEMs authorized
dealer nebwork failing which the consumers lose their warranty over the car.
Such restriction amounts to a blanket exclusion of independent repairers and
denial of options to the consumers, especially for consumers who are not staying
in cides where the authorized dealers are typically located. In the post warranty
period the independent repairers continue to be foreclosed from the service and
maintenance aftermarket since the OEMs ensure that the gemuine spare parts
and other diagnostic tools necessary for carrying out repair work are available
only to authorized dealers. Thus, even in the post warranty period consumer
choice remains limited and independent repairers remain excluded from the
automobile aftermarket.

There are some limited exceptions where independent repairers can purchase
spare parts from the authorized dealers. However, even in such cases the
independent repairers lack the adequate training and do not have access to
diagnostic tools, technical manuals and necessary software required to carry out
repair work on sophisticated automobiles.

¢} AAEC of restrictions of dealers in dealing in other brands of cars

The TG's review of the agreements /arrangements between the OEMs and their
dealers revealed that the requirement of seeking permission from the OEMs before
a dealer can deal in the cars of other OEMs create a major entry barrier for the
dealers to enter into business of other brands of cars. DG has also noted that there
are other unfair conditions in the dealership agreements and such restrictions/
conditions prevent the dealers from exploring other business opportunities that
are not detrimental to the business interests of the OEMs. During the course of the
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investigation it has been revealed by FADA that there would be many dealers
who aspire to acquire addifional dealerships of other brands for expansion of
business and to hedge risks of continuing with a single OEM but are unable to
pursue such opportunities because of the one sided nature of the relationship
between the OEM and the exclusive dealers. The dealers have contended that
there are huge sunk costs involved in exiting a dealership, e.g., the dealers would
be left with a huge invenfory which is not bought back, have guarantees deposited
with the OEM which may not be refunded. Hence, the DG has concluded that the
vertical agreements entered into between the OEMs and their authorized dealers
cause AAEC based upon the condifions set forth in Section 19(3) of the Act

4, Findings of the DG with respect to Honda

Honda Siel Cars India Ltd. ("HSCIL") is engaged in the manufacturing and marketing
of Honda branded cars in the territories of India, 5ri Lanka, Bhutan, Nepal and
Bangladesh and was incorporated on 5% December 1595, HMC presently helds
around 95 per cent of the shareholding of HSCIL. HSCIL is a joint venture between
Honda Motors Co. Ltd. (Japan) ("HMC") and Usha International and HSCIL has
technical collaboration agreement with HMC. HSCIL has a subsidiary in the name
of Honda Motor India Ltd. {(*HMI") which takes cars of spare parts business
pertaining to Honda branded cars which are being sold in India, HSCIL has its
manufacturing facilities at the Greater Moida Industrial Development Area, Uttar
Pradesh. HSCIL has 128 authorized dealers and workshops across Indis.

4.1 The specific findings of the DG against the alleged anti-competitive practices of

Honda are summarized below:

4.2 Honda has entered into a memorandum of supply of parts with overseas
suppliers. Although, the DG did not discover the existence of any clause which
restricts the ability of the overseas supplier from selling directly into the aftermarket
in India, the DG has reported that considering the fact that the overseas suppliers
are associates of Honda and HMI and they supply spare parts only to Honda in
India, there may exist an arrangement between Honda and such overseas supplier
for not supplying spare parts directly into the Indian aftermarket. Further, local
OES's are resiricted from accessing the affermarkel in the name of protecting the
OEM's IPRs.

4.3 Based upon the submissions of multi-brand retailers and independent repairers,
the DG has concluded that although the agreement between Honda and its
authorized dealers does not contain any clause dealing with the right of the
authorized dealers to sell spare parts over the counter, but in practice such sales are
not permitted, Diagnostic toals are available only to authorized dealers of the OEM.
4.4 Warranty conditions are invalidated if a Honda branded car is repaired by
independent repairers.

45 Ability of dealers to deal in competing brands is restricted. Honda's dealers are
not permitted to deal with competing brands in any manner without seeking the
prior permission of the OEM.

4.6 Price mark up for top 50 spare parts in terms of revenue generated is: 1210
per cent -984.73 per cent and price mark-up of top 50 spare parts on the basis of
consumption is: 77,20 per cent -939.13 per cent .

4.7 OF has failed to establish that Honda and HIL possess valid [PRs in India, with
respect to all spare parts for which restrictions are being imposed upon OESs.
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4.8 As per DG, denial to access diagnostic tools and spare parts amounts o denial
of access to an "essental facility.”

4.9 The DG has concluded that since (a) Honda has a policy of allowing over the
counter sale of spare parts anly to actual Honda customers and not to independent
repairers; and (b) Honda restricts the availability of diagnostic tools to its authorized
dealers, Honda imposes unfair terms and denies market access to the independent
repairers as per Section 4{2)(a)(i) and 4(2)(c) of the Act, respectively. Further, Honda
15 1n violation of Section 4{2)(a){i1} for imposing unfair prices on the consumers.

4.10 Honda uses its dominance in one relevant market {i.e,, supply of spare parts) to
protect the other relevant market (i.e. market for repair services} which is violative of
Section £{2){e) of the Act.

4.11 The DX has also found Honda in violaton of Section 3{4)(c) and 3(4)(d) of the
Act for not allowing its authorized dealers to deal in competing brands of car and
for not ellowing them to sell spare parts and diagnostic tools to the independent
repairers.

412 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from the Honda or its approved dealers. The
DG has found these agreements in the nature of exclusive supply agreements in
viclation of Section 3{4){b) of the Act.

5. Findings of the DG with respect to Fiat

5.1 Fiat India Automaobiles Ltd. (“Fiat India”) was incorporated on 4% February, 1997
and is a 50:5) joint venture between Fiat Group Automobiles SP.A. (Italy) ("FGA")
and Tata Motors Limited (“TML"). Fiat is the licensed manufacturer of Fiat branded
cars and engines in India. Fiat India hag entered into a joint venture with MSIL to
supply one lac engines per annum. The company is authorized to manufacture
motor cars, internal combustion pisten engines and other parts and accessories
N.E.C. for motor vehicles classified in this group and parts and accessories for
transport equipment NEC. The company's manufacturing facilities is located within
Ranjangaon M.LD.C, Maharashtra. TML has entered into an agreement with Fiat
India for acting as the sole distributor of Fiat branded cars and providing afrer sales
service to the customers. Fiat India uses the distribution network of TML's
approximately 171 dealerships and 198 authorized service stations at 130 cities
across India for the sale of Fiat branded cars and providing after sale service. The
DG has received information that the arrangement between TML and Fiat India
stands discontinued and Fiat India is in the process of setting up its own distribution
network.

5.2 The specific findings of the DG against the alleged ant-competitive practices of
Fiat are sumumarized below:

5.2.1 Fiat imports spare parts from FGA Spa (a group company}. DG did not find any
restrictive clauses in Fiat's overseas supplier agreements. DG concluded that on
account of the link between Fiat and SFAL there iz a presumption of existence of an
arrangement for not selling spare parts directly in Indian aftermarket.

522 OES's are restricted from accessing the aftermarket for protecting the OEM's [PRs.

5.2.3 The authorized dealer agreement of Fiat expressly restricts over the counter
sale of spare parts of Fiat branded cars in the aftermarket.

5.2.4 Dlagnostic tools are only available to authorized dealers of the (JEM.
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5.2.5 Warranty conditions are invalidated if a Fiat branded car is repaired by
independent repairers.
5.2.6 Fiat does not have its own dealership network,

5.2.7 Price mark up for top 50 spare parts by revenue generated is: 33.60 per cent -
3020.29 per cent . Price mark-up of top 50 spare parts on the basis of consumption is:
19.93 per cent -4817.17 per cent |

5.2.8 It does not stand established that Fiat possesses valid [PRs in India, with
respect ko all spare parts for which restrictions are being imposed upon OESs.

529 As per DG, denial to access diagnostic tools and spare parts amounts to denial
of access to an "essential facility” and amounts to abuse of dominant position of Fiat

5.2.10 Since Fiat does not allow over the counter sale of spare parts and since
diagnestic tools are not available to the independent repairers, Fiat imposes unfair
terms and denies market access to the independent repairers as per Section 4(2){a}(i)
and 4(2)(c) of the Act, respectively, Further, Fiat is in violaton of Section #(2)(a}{ii)
for imposing unfair prices on consumers,

5.211 Fiat uses its dominance in one relevant market (i.e., supply of spare parts) to
protect the other relevant market (i.e. market for repair services) which is viclative of
Section 4(2)(e) of the Act,

5.2.12 Fiat is in violation of provisions of Sections 3(4)(c) and 3(4)(d) of the Act
because of imposition of unreasonable restrictions with respect to its agreements
with local OESs and agreements with authorized dealers.

5213 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts anly from Fist or its approved deslers, The DG has
found these agreements in the nature of exclusive supply agreements in violation of
Section 3{4){b) of the Act.

6. Findings of the DG with respect to Ford

6.1 Ford India Pvt, Ltd. ("FIPL") was incorporated in 1995 and 15 a 100 per cent
subsidiary of Ford Motor Company, U.S.A. FIPL is engaged in manufacturing of
passenger cars and spare parts in India. FIPL has its manufacturing plant at
Maraimalai Magar, Chennai. FIPL has approximately 150 dealers through which it
sells its cars. For after sale services, there are approximately 170 authorized service
centers m about 100 cities/ towns.

6.2 The specific findings of the DG against the alleged anti-competitive practices of
Ford are summarized below:

6.2.1 Ford does not have any formal agreement with its overseas suppliers and
imports spare parts from an associabe company. DG did not find any restrictive
clauses in Ford overseas supplier agreements. DG concluded that since the overseas
supplier are associates of Ford and in-fact only supplies spare parts to Ford in
India, there may exists an arrangement between Ford and such overseas supplier
for not supplying spare parts in Indian aftermarket.

6.2.2 OES's are restricted from accessing the aftermarket for protecting the OEM's [PRs.

6.2.3 Based upon the submissions of multi-brand retailers and independent repairers,
the 0 has concluded that although the agreement between Ford and its authorized
dealers does not contain any clause dealing with the right of the authorized dealers
to zell spare parts over the counter, but in practice such sales are not permitted.
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6.2.4 Diagnostic tools are only available to authorized dealers of the OEM.

6.2.5 Warranty conditions are invalidated if a Ford branded car is repaired by
independent repairers.

6.2.6 Ability of dealers to deal in competing brands is resiricted; however, Ford has
submitted that 61 dealers have undertaken dealerships of competing brands.

6,27 Price mark up for top 50 spare parts by revenue generated is: 38.37 per cent -
1171.08 per cent (Q1, 2010-11); 35.62 per cent -1171.09 per cent (Q2, 2010-11); 35.62
per cent -1171.09 per cent ((J3, 2010-11); Price mark-up of top 50 spare parts on the
basis of consumption is: 64,1-1696.36 (1, 2010-11); 64.1-1696.36 (0O2, 2010-11);
5B.68 per cent -1696.36 per cent (3, 2010-11); 84.1 per cent -1696.36 per cent {(Q3,
2010-11).

6.2.8 Ford has submitted details of patents over 11 body parts which have been
granted in India and applications for grant of patents over 30 body parts in India.
However, Ford does not have patent rights over all the body parts over which
restriction spare currently being imposed by Ford.

6.2.9 As per DG, dendal to access diagnostic tools and spare parts amounis to denial
of access to an “essential facility” and amounts to abuse of dominant positon of

Ford,

$.2.10 Since Ford does not allow over the counter sale of spare parts and since
diagnostic tools are not available to the independent repairers, Ford imposes unfair
terms and denies market access to the independent repairers as per Section 4(2){a)(i)
and 4{2)(c) of the Act, respectively. Further, Ford is in violation of Section 4{Z}{a}(ii)
for imposing unfair prices

6.2.11 Ford uses its dominance in one relevant market (i.e., supply of spare parts) to
protect the other relevant market (i.e. market for repair services) which is violative of
Section 4(2)(e) of the Act.

6.2.12 Ford is in violation of provisions of Sections 3{4}{c) and 3{4)(d) of the Act with
regpect to its agreements with local OESs and agreements with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the

aftermarket for supply of spare parts and other diagnostic tools,

6.2.13 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from Ford or its approved dealers. The DG has
found these agreements in the nature of exclusive supply agreements in viclation of
Sechion 3(4)(b) of the Act.

7. Findings of the DG with respect to BMW

7.1 BMW India (P) Lid. (*"BMW") was incorporaied on August 26, 1997 and its
manufacturing operations commenced on March 2007 Itis a 100 per cent subsidiary
of the BMW Holdings B.V. Netherlands which in turnis held by BMW A.G., Germany.
BEMW is mainly concentrated in assembling and distributing various models of
BMW cars in India. It imports: {a} constituent parts of BMW cars which it assembles
at its plant in Chennai, Tamil Nadu, (b) completely built cars and (c} spare parts,
BMW has a dealer network for it's after sale operations in 22 cities in India. These
22 BMW accredited service centers have been equipped and trained to handle the
BMW products and to service such products.

7.1 The specific findings of the DG against the alleged anti-competitive practices of
BMW are summarized below:
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721 BMW imparts spare parts from BMW AG which is its group company. The DG
has not fourtd any clause in such importer agreements desling with the right of
BMW's overseas suppliers, BMW AG, to sell spare parts in the open market in India.
In prachce BMW AG does not supply BMW spare parts in the Indian aftermarket
The DG contends that due to link between BMW AG and BMW, presumption of a
possible arrangement can be drawn.

7.22 No clause in agreement with respect to OES's nght to access the aftermarket.
7.2.3 Counter sale of spare parts are not permitted,
7.2.4 Warranty conditions honoured by BMW if defects do not arise directly from the

defective performance of an independent repairer.
7.2.5 Ability of dealers to deal in competing brands is restricted.

7.2.6 Price mark up for top 50 spare parts by revenue generated is 101.38 per cent -
488.98 per cent . Price mark-up of top 50 spare parts on the basis of consumption is
76.24 per cent 48404 per cent .

7.2.7 Since BMW only procures seats for aftermarket purposes from BMW AG, hence
no substantial IPR issues have been raised.

728 As per DG, denial to access diagnoshic tools and spare parts amounis to denial of
access to an "essential facility” and amounts to abuse of dominant position of BMW.

7.2.8 Since BMW does not allow over the counter sale of spare parts and since
diagnostic tools are not readily available to the independent repairers, BMW imposes
unfair terms and also denies market access to the independent repairers as per
Section 4(Z)(a)(i} and 4(2){c) of the Act, respectively. Further, BMW is in violation of
Section 4(2)(a)(ii) for imposing unfair prices.

7.2.10 BMW uses its dominance in one relevant market (i.e, supply of spare parts} to
protect the other relevant market (i.e. market for repair services) which is viclative of
Sechion £(2)(e) of the Act.

7.211 BMW is in violabon of provisions of Sections 3{4)(c) and (d) of the Act with
respect to its agreements with local OESs and agreemenls with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools.

7.212 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from BMW or its approved dealers. The DG
has found these agreements in the nature of exclusive supply agreements in violation
of Section 2(d)(b) of the Act.

8. Findings of the DG with respect to Mercedes Benz India Pvt. Lid.

B.1 Mercedes-Benz India Pvt. ltd. {“MBPIL"} was incorporated in India in the year
1994 and is a 100 per cent subsidiary of Daimler-Benz AG, Germany. MBIPL is
engaged in assembling and selling of Mercedes-Benz brand of passenger and
commercial vehicles. The manufacturing facilities for Mercedes branded cars and
commercial vehicles are located at Chankan, Pune. MBIPL has 35 authorized dealers
across 31 cities in India.

8.2 The specific findings of the DG against the alleged anti-competitive practices of
Mercedes are surmmarized below:

8.2.1 Mercedes imports spare parts from Daimler AG and Daimier South Asia Pte
Ltd., which are group companies. The DG has not found any clause in such importer
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agreements dealing with the right of Mercedes” overseas suppliers, Daimler AG, to
sell spare parts in the open market in India. In practice Mercedes's overseas suppliers
do not supply Mercedes spare parts in the Indian aftermarket. The DG contends that
due to link between Mercedes and Daimler Group there can be a presumption of an
arrangement.

B.2.2 DES's are restricted from accessing the aftermarket for protecting the OEM's
IPRs.

823 Ower the counter sale of spare parts are permiftted.
8.2.4 Diagnostic tools are only avallable to authorized dealers of the OEM
8.25 Warranty conditions are invalidated if a Mercedes branded car is repaired by

independent repairers.
8.2.6 Ability of dealers to deal in competing brands 15 restricted.

B.2.7 Price mark up for top 50 spare parts by revenue generated is: 70.34-292.22 per
cent (Q1, 2010-11); 67.31-306.80 per cent {Q2, 2010-11); 76.63-301.71 per cent (Q3,
2010-11); 84 86-2150.69 per cent (Q3, 2010-11). Price mark-up of top 50 spare parts
an the basis of consumption is; 59.80-284. 88 per cent (Q1, 2010-11); 11.25-1206.15
per cent {02, 2010-11); 76.63-1207 20 per cent (Q3, 2010-11); 71.78-1245.87 per cent
(03, 2010-11)

B.28 Technology transfer agreements between Mercedes and Dailmer Group do not
specify the technologies and [PRs covered under such agreements. It does not stand
established that Mercedes possesses valid [PRs in India, with respect to all spare
parts for which restrictions are being imposed upon OESs,

8.2.9 As per DG, dendal to access diagnostic tools and spare parts amounts to denial
of access to an “essential facility” and amounts to abuse of dominant position of
Mercedes.

8.2.10 Since Mercedes restricts the availability of diagnostic tools to its authorized
dealers, it imposes unfair terms and denies market access to the independent repairers
as per Section 4(2){a}{i} and 4{2){c) of the Act, respectively. Further, Mercedes is in
violation of Section 4(2)(a}{i1) for imposing unfair prices.

8.2.11 Mercedes uses its dominance in one relevant market (i.e., supply of spare
parts} to protect the other relevant market {i.e. market for repair services) which is
viclative of Section 4({2){e) of the Act.

8.2.12 Mercedes is in violation of provisions of Sections 3(4)(c) and {d} of the Act
with respect to its agreements with local OESs and agreements with authorized
dealers for imposing absolute restrickive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools.

8.213 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from Mercedes or its approved dealers. The

DG has found these agreements in the nature of exclusive supply agreements in
viclation of Section 3(4){b) of the Act.

9. Findings of the DG with respect to General Motors India Pvt. Ltd. (*GMI")

5.1 GMI was incorporated in India in 1994, GMI is in the business of manufacturing
Chevreclet brand of vehicles in India and sells its vehicles through its affiliate
company Chevrolet Sales India Pvt. Ltd. ("CSIPL"). A group company of General
Motors ("GM"), General Motors Technical Center India Private Limited
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("GMTCIFL"), is in the business of selling automotive parts and accessories of
various GM branded cars under the Trade mark/irade name of AC Delco, GMI has
further submitted that there is no direct linkage berween GMTCIPL and GMI in
terms of shareholding. GMI has submitted that SAIC General Motors India Private
Limited {a joint venture of GM (Hong Kong) company Limited (GMHEK) and SAIC
Motor HK I[nvestment Limited (*SAICHK”) holds 100 per cent shares of GMI and
CSIPL except for two shares, one of each 1s held by GMEEK and SAICHK respectively.
It has been informed that there are approximately 270 authorized dealers/ workshops
in 208 cities in India catering to various models of General Motor cars.
9.2 The specific findings of the DG against the alleged ant-compstitive practices of
GMI are summarized below;
9.2.1 GMI imports spare parts from GGM Korea, which is a group company. The DG
has not found any clause in such importer agreements dealing with the right of
GMI's overseas suppliers, to sell spare parts in the open market in India. In practice
GM Kaorea only supply GMI spare parts to CSIPL. The DG contends that due to link
between GM Korea and GMI there can be presumption of an arrangement.

9.2.2 OES's are restricted from accessing the aftermarket for protecting the OEM's
[PRs.

4§.2.3 Over the counter sale of spare parts are permitted to only actual GMI customers,
5.2.4 Diagnostic tools are only available to authorized dealers of the OEM.

9.2.5 Warranty conditions are invalidated if a GMI branded car is repaired by
independent repairers.

9.2.6 Ability of dealers to deal in competing brands is restricted, however, GMI has
submitted that several dealers have undertaken dealerships of competing brands.

5.2.7 Price mark up for top 50 spare parts by revenue generated is: 1.66 per cent -
B71.56 per cent (1, 2010-11); (-)0.23 per cent -871.56 per cent (32, 2010-11); 3.39 per
cent -B71.56 per cent (33, 2010-11); 66.92 per cent -871.56 per cent (Q3, 2010-11).
Price mark-up of top 50 spare parts on the basis of consumption is: (-}18.82 per cent
-545.16 per cent (X1, 2010-11); (-)20.33 per cent -764.08 per cent ((J2, 2010-11); 3.39
per cent -764.08 per cent (03, 2010-11); 28.64 per cent -545.16 per cent (O3, 2010-11)

5.2.8 Technology transfer agreements between GM Korea and GMI do not specify
the technologies and TPRs covered under such agreements. It does not stand
established that GM] possesses valid [PRs in India, with respect to all spare parts
for which restrictions are being imposed upon OESs,

9.2.9 As per DG, denial to access diagnostic tools and spare parts amounts to denial
of access to an “essential facility” and amounts to abuse of dominant position of GML

9210 Since: (a) GMI allows over the counter sale of spare parts only to actual GMI
customers and not to independent repairers and (b) GMI restricts the availability of
diagnostic tools to its authorized dealers only, GMI imposes unfair terms and denies
market access to the independent repairers as per Section 4(2)(a)(i) and 4{2}(c) of the Act,
respectively. Further, GMI is in violation of Section 4(2)(a)(ii} for imposing unfair prices.
5.211 GMI uses its dominance in one relevant market (Le., supply of spare parts) to
protect the other relevant market {1.e. market for repair services) which is violative of
Section 4(2)(e) of the Act.

9212 GMI is in violation of provisions of Sections 3{4)(c} and (d)} of the Act with
respect to its agreements with local OESs and agreements with authonzed dealer for
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imposing absolute restrictive covenants and completely foreclosing the aftermarkel
for supply of spare parts and other diagnostic tools.

9.2.13 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from GMI or its approved dealers. The DG has
found these agreements in the nature of exclusive supply agreements in violation of
Section 3(4)(b) of the Act

10. Findings of the DG with respect to Maruti Suzuki India Lid. (*MSIL")

10.1 MSIL was incorporated as a joint venbure between the Government of India and
Suzuki Motor Corporation (“Suzuki”}, [apan in the year 1981, Suzuki is the majority
shareholder of MSIL with 54.2 per cent equity stake in MSIL and MSIL is a subsidiary
of Suzuki. MSIL is primarily engaged in the business of manufacture/sales of
automobiles/ motor vehicles and automotive parts in India. It also oversees a network
of authorized dealers and service providers that cater to the maintenance and
servicing requirements of automobiles manufactured by MSIL, M3IL manufactures
automobiles in India through its manufacturing plants in Manesar, Haryana with a
combined manufacthuring facility of over 1 million cars per annum. MS5IL operates
its servicing segment through a network of 10568 authorized dealers, 1838 Maruti
Authorized Service Stations and 50 Maruti Service Zones, collectively called MSIL
Authorized Service Stations, MSIL has submitted that it has service workshops in
1,433 cities across [ndia.

10.2 The specific findings of the DG against the alleged anti-competitive practices of
MSIL are summarized below:

10.2.1 MSIL does not enter into importer agreements with its overseas suppliers.
MSIL's importer-purchase orders do not contain any clauses with respect to the
rights of the overseas suppliers to supply spare parts in Indian aftermarket. DG has
claimed that there may be an arrangement between MSIL and its overseas suppliers
for not selling spare parts in Indian aftermarket.

10.2.2 OES's are restricted from accessing the aftermarket for protecting the OEM's [PRs

10.2.3 The DG on reviewing the agreement entered into between the OEM and its
authornzed dealers did not find any clauses dealing with the nghts of the authorized
dealers to undertake over the counter sales of spare parts in the open market in
India. The submissions of the company, the authorized dealers and the
independent repairers indicate that spare parts of M5SIL brand are readily available
in the market.

10.2.4 Diagnostic toals are only available to authorized dealers of the OEM. However,
Maruti has contended that independent repairers can repair about 99.5 per cent of
Maruti branded ecars without the help of Maruti's diagnostic tools, manual ete.

10.2.5 Warranty conditions are invalidated if a Maruti branded car is repaired by

independent repairers.

10.2.6 There are no restrictions on the ability of Maruti's dealers to deal in other
brands of cars.

10.2.7 Price mark up for top 50 spare parts by reverue generated is:-77.98 per cent -
#33 59 per cent . Price mark-up of top 50 spare parts on the basis of consumption is:-
16.94 per cent -650 per cent .

10.2.8 Technology transfer agreements between MSIL and Suznki do not specify the
technologies and [PRs covered under such agreements. It does not stand established

38 COMFPETITION LAW REPORTS < OCTOBER, 2014



2014] In re: Shamsher Kataria v, Hemda Siel Cars [ndia Lid, and Ors
{Ashok Chawla (Chairmran), Anurag Goel and Mr. M.L. Tayal (Members))
that MSIL possesses valid [PRs in [ndia, with respect to all spare parts for which
restrictions are being impeosed upon OESs.
10,29 As per DG, denial to access diagnostic tools and spare parts amounts to
denial of access to an “essential facility” and amounts to abuse of dominant position
of MSIL for imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools.

10.2.10 Since, as per the investigation of the UG, the Commission is of the opinion
that Maruti restricts the svailability of dizgnostic tools to its authorized dealers,
Maruti imposes unfair terms and denies market access to the independent repairers
as per Section 4(2)(a)(i) and 4(2)(c) of the Act, respectively.

10.2.11 Maruti uses its domdnance in one relevant market (i.e., supply of spare parts)
to protect the other relevant market (i.e. market for repair services) which is violative
of Section 4(2){e) of the Act.

10.2.12 Agreements with the authorized dealers have restrichve clauses requiring
dealers to source the spare parts only from MSIL or its approved dealers. The DG
has found these agreements in the nature of exclusive supply agresments in violation
of Section 3{4)(b) of the Act.

11. Findings of the DG with respect to Mahindra and Mahindra (F) Limited ("M & M")

11.1 M & M is a flagship company of the U5S§ 7.1 billion, Mahindra Group of
companies which conaists of 105 companies and has business interests across the
world. In the automobile sector the M & M business comprises of manufacturing of
the cars, passenger vehicles, utility vehicles, commercial vehicles, light commercial
vehicles, three wheelers and two wheelers. M & M has been also dealing in farm
equipment like tractor and Powergen (electricity gemerator}. M & M has
manufacturing facilities at Kandivali (Mumbai), Chakan, Nasik, Zaheerabad and
Haridwar. M & M has a network of around 290 authorized dealers, 320 authorized
dealer workshops and more than 72 authorized service stations in India to take
care of the maintenance, service and repair requitements of M & M branded
vehicles.

11.2 The specific findings of the DG against the alleged anti-competitive practices of
M & M are summarized below:

11.21 M & M does not have an overseas supplier arrangement in place.

11.2.2 OES's are restricted from accessing the aftermarket for protecting the OEM's IPRs.
11.2.3 The authorized dealer agreement of M & M expressly restricts over the counter
sale of spare parts of M & M branded cars in the aftermarket.

11.2.4 Diagnostic toals are only available to authorized dealers of the OEM.

11.2.5 Warranty conditions are invalidated if an M & M branded car 15 repaired by
independent repairers.

11.2.6 Ability of M & M's authorized dealers to deal in competing brands is restricted.
However, M & M has submitted that certain M & M dealers have been dealing in
competing brands.

11.2.7 Price mark up for top 50 spare parts by revenue generated is: 6580 per cent -
462.50 per cent . Price mark-up of top 50 spare parts on the basis of consumption is:-
108.58 per cent -890.99 per cent
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11.2.8 M & M's dealers are not permitted to deal in competing products in any
mammer without prior permission of M & M. It does not stand established that
M & M possesses valid IPRs with respect to its top 50 spare parts.

11.29 As per DG, denial to access diagnostic tools and spare parts amounts to
denial of access to an “essential facility” and amounts to abuse of dominant position

of M & M

11.2.10 Since M & M does not allow over the counter sale of spare parts and since
diagnostic tools are not available to the independent repairers, the DG conduded
that M & M imposes unfair terms and denies market access to the independent
repairers as per Section £(2)(a)(i} and 4{2)(c) of the Act, respectively. Further, M & M
15 in violation of Section 4(2)(a)(ii} for imposing unfair prices.

11.2.11 M & M uses its dominance in one relevant market (i.e., supply of spare parts)
to protect the other relevant market (Le. market for repair services) which is violative
of Section 4(2){e) of the Act.

11212 M & M is in violation of provisions of Sections 3(4)(c) and (d) of the Act with
regpect to its agreements with local OESs and agreements with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the

aftermarket for supply of spare parts and other diagnostic tools,

11213 Agreements with the authorized dealers have restrictive clauses requiring
deslers to source the spare parts only from M & M or its approved dealers. The DG
has found these agreements in the nature of exclusive supply agreements in vielation
of Section 3(4)(b) of the Act.

12. Findings of the DG with respect to Nissan Motor India (P) Limited (*Nissan”)

12.1 Missan is a 100 per cent subsidiary of Nissan Motor Ltd., Japan (*"NML Japan”)
through Missan International Holdings Netherlands and Nissan Asia Pacific Pvt.
Ltd., Missan was incorporated on 7 February, 2005. Missan 1s engaged in the design,
manufacture, assembly and/or sale of certain motor vehicles and moter vehicle
components. Further, it caters to the afrer sales service of the vehicles which are sold
and manufactured by Nissan. [t has been informed to the DG, that the company has
recently commenced the export of vehicle components and trial parts to its group
companies. Nissan has manufacturing facility at the SIPCOT Industrial Park at the
Kanchegpuram District of Tamil Nadu and is in the process of setting up an
automobile manufacturing plant in Oragadam, Chennai. Nissan has a network of
approximately 40 dealers throughout India in around 25 cities. The distribution
netwaork for spare parts of Nissan branded cars is stated to be managed through
such authonzed dealer network.

12.2 The specific findings of the DG against the alleged anti-competitive practices of
MNissan are summarized below:

12.2.1 Nissan does not have an overseas supplier arrangement in place.

12.2.2 OBS's are restricted from accessing the aftermarket for protecting the OEM's
IPRs.

12.2.3 The authorized dealer agreement of Nissan expressly restricts over the counter
sale of spare parts of Nissan branded cars in the aftermarket

12.2.4 Diagnostic tools are only available to authorized dealers of the OEM.

12.2.5 Warranty conditions are invalidated if a Nissan branded car is repaired by
independent repairers.
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12.2.6 Ability of Nissan's authorized dealers to deal in competing brands is restricted.
However, Nissan has submitted that certain Nissan dealers have been dealing in
competing brands.

12.2.7 Price mark up for top 50 spare parts by revenue generated is. 84.96 per cent -
201.98 per cent . Price mark-up of top 50 spare parts on the basis of consumption is:
B5.81 per cent -258.78 per cent .

12.2.8 The Manufacturing License Agreement between NML Japan and Nissan does
not grant any license to Missan to use any of the registered IPRs of NML Japan.
Nissan has contended before the DC that it does not have any [PRs registered in
India.

12.2.9 As per DG, denial to access diagmnostic tools and spare parts amounts to

dendal of access to an “essential facility” and amounts to abuse of dominant positicn
of Missan.

12.2.10 Since Nissan does not allow over the counter sale of spare parts and since
diagnestic tools are not available to the independent repairers, Nissan imposes
unfair terms and denies market access to the independent repairers as per Seclion
a(2)(a)(i) and 2(2)(c) of the Act, respectively. Further, Nissan is in violation of Section
4{2)(a}(ii) for imposing unfair prices.

12.2.11 Missan uses its dominance in one relevant market (Le., supply of spare
parts) ta protect the other relevant market (i.e. market for repair services) which is
violative of Section 4{2)(e} of the Act.

12,212 Nissan is in viclation of provisions of Sections 3{4)(c) and (d) of the Act with
respect to its agreements with local OESs and agreements with authorized dealers
for imposing absolule restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools,

12.2.13 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from Nissan or its approved dealers. The DG
has found these agreements in the nature of exclusive supply agreements in violaion
of Section 3{4)(b) of the Act.

13, Findings of the DG with respect to Skoda Auto India (P) Limited (“Skoda”)

131 Skoda is a wholly owned subsidiary of Skoda Auto a.s. ("Skoda Aute™), with its
headquarters at Czech Republic and was incorporated in India on 237 December,
1999, Both Skoda and Skoda Auto are part of the Volkswagen group of companies.
Skoda manufacturers/assembles and sells automobiles under the brand name
“Skoda”, “Volkswagen” and “Audi”. The company is also engaged in the business
of after sales service for all such Skoda branded cars. The cars manufactured by
Skoda under the brand name 'Skoda’ are sold by the company to its authonzed
dealers and the cars manufactured under the brand name “Audi” and "Volkswagen”
are sold to the Volkswagen Group Sales India Private Limited. Skoda has its
manufacturing plant located at Shendra Industrial Area, Maharashtra and the
company uses the Volkswagen India Pvt. Ltd., plant at Chakan, Maharashtra to
manufacture some specific models of Skoda cars. Skoda currently has 81 dealerships
across 56 cities in 18 States and 2 Union Territories of India for the retail sales,
marketing and after sale services of Skoda branded cars.

13.2 The specific findings of the I} against the alleged anti-competitive practices of
Skoda are summarized below:
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13.2.1 Skoda imports spare parts from Skoda Auto a.s. (a group company). Importer
agreement of Skoda expressly resiricts its overseas suppliers from accessing the
Indian automobile aftermarket. As per DG since Skoda’s overseas suppliers is a part
of the Volkswagen group and in-fact does not supply to the Indian aftermarket.

13.2.2 OES's are restricted from accessing the aftermarket for protecting the OEM's IPRs.

13.2.3 The authorized dealer agreement of Skoda expressly restricts over the counter
sale of spare parts of Skoda branded cars in the aftermarket.

13.2.4 Diagnostic tools are only available to authorized dealers of the OEM.

13.2.5 Warranty conditions are invalidated if @ Skoda branded car is repaired by
independent repairers.

13.2.6 Ability of Skoda's authorized dealers to deal in competing brands 15 restricted.
However, Skoda has submitted that certain Skoda dealers have been dealing in
competing brands.

1327 Price mark up for top 50 spare parts by reverue generated is: 85.06-265.88 per cent
(21, 2010-11); 79.15-280.75 per cent (Q2, 2010-11); 76.29-248 54 per cent (03, 2010-11);-
0.92-260.40 per cent (O3, 2010-11). Price mark-up of top 50 spare parts an the basis of
consumphion isi-31.6-230.83 per cent (1, 2010-11);-33.78-254.18 per cent (02, 2010-
11};-34.84-248.54 per cent (O3, 2010-11)-35.81-21842 per cent (03, 2010-11)

13.2.8 The Technology transfer Agreement and the Trade mark Agreement between
Skoda Auto a.3., and Skoda does not specify the technologies and IPRs granted to
Skeda for its Indian operations. It does not stand established that Skoda possesses
valid TPRs in India, with respect to all spare parts for which restrictions are being
imposed upon OESs,

13.2.9 As per DG, denial to access diagnostic tools and spare parts amounts to
denial of access to an "essential facility” and amounts to abuse of dominant position
of Skoda.

13.2.10 Since Skoda does not allow over the counter sale of spare parts and since
diagnostic tools are not available to the independent repairers, Skoda imposes unfair
terms and denies market access to the mdependent repairers as per Section 4(2)(a}1)
and 4(2}{c) of the Act, respectively. Further, Skoda is in vialation of Section 4{Z){a)(ii)
for imposing unfair prices.

13.2.11 Skoda uses its dominance in one relevant market (i.e., supply of spare parts)
to protect the other relevant market (i.e. market for repair services) which is vialative
of Section 4(2)(e) of the Act.

12.2.12 Skoda is in violation of provisions of Sectons 3(4)(c) and (d} of the Act with
respect Lo its agreements with local OESs and agresments with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools.

13213 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from Skoda or its approved dealers. The DG
has found these agreements in the nature of exclusive supply agreements in violation
of Section 3(d)(b) of the Act.

14. Findings of the DG with respect to Tata Motors Limited (“Tata")

14.1 Tata was incorporated on 1% September, 1945 under the Indian Companies
Act of 1913. Tata entered the passenger car segment in 1998 and since then it has
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mtroduced various models of passenger cars and utility vehicles in the Indian
automobile market. Tata has informed that it is a majority stakeholder in the
company's holdings in Jaguar Land Rover. Tata is in the business of
manufacturing of commercial and passenger vehicles. Through its subsidiaries,
the company is engaged in engineering and automotive solutions, manufacturing
of construckon equipment and automotive vehicle components, supply chain
activities, machine tools and factory automation solutions, high precision tooling
and plastic and electronic components for automotive and computer applications
and automotive retailing and service operations. Tata also conducts after sale
services and distribution of spare parts through its authorized dealers,
authorized distributors and authorized service centers. Tata also has a joint
venture with Fiat India Automaobiles (P) Ltd. for selling and providing after sale
services of Fiat branded cars. Tata exports its Indica, Safari. Indige and Sumo
models of cars to Sri Lanka, Nepal, Italy, Spain, Poland, Turkey, South Africa,
Ghana, Nigeria, Congo, Tanzania and Bhutan ete. Tata has manufacturing
facilities at Sanand (Gujrat), Pune (Maharashtra) and Pantnagar (Uttarkhand)
for manufacturing passenger cars. Tata has approximately 800 service centers
under various models to cater to the company brand of vehicles. Further the
company has 250 dealers and 22 whole sale distributors catering to
approximately 2000 retailers.

14.2 The specific findings of the DG against the alleged anti-competitive practices of
Tata are summarized below:

1421 Tata does not have an overseas supplier agreement in place.

14.2.2 OES's are restricted from accessing the aftermarket for protecting the OEM's
IPRs.

1423 Based upon the submissions of multi-brand retailers and independent
repairers, the TG has concluded that although the agreement between Tata and its
authorized dealers does not contain any clause dealing with the right of the
authorized dealers to sell spare parts over the counter, but in practice the sale of
such spare parts are not permitted.

142 4 Diagnostic toals are only available to authorized dealers of the OEM.

14.2.5 Warranty conditions are invalidated if a Tata branded car is repaired by
independent repairers.

14.2.6 Ability of dealers to deal in competing brands is restricted.

1427 Price mark up for top 50 spare parts by revenue generated is:-60.76 per cent -
658.80 per cent . Price mark-up of top 50 spare parts on the basis of consumption is
H4.60 per cent -858.50 per cent

1428 Although Tata has some registered IPRs (Trade marks) in India, it does not
stand established that Tata possesses valid IPRs in India, with respect to all spare
parts for which restrictions are being imposed upon OESs.

1429 As per DG, denial to access diagnostic tools and spare parts amounts to
dernial of access to an “essential facility” and amounts to abuse of dominant position
of Tata.

14210 Since Tata restricts the availability of spare parts and diagnostic tools to its
authorized dealers, it imposes unfair terms and denies market access to the

independent repairers as per Section 4({2)(a){i) and 4{2)(c) of the Act, respectively.
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Further, Tata is in violaton of Section 4(2){a)(ii} for imposing unfair prices.
14.2.11 Tata uses its dominance in one relevant market {i.e., supply of spare parts) to

protect the other relevant market (i.e. market for repair services) which is violative of
Section 4(2)(e) of the Act.

14.2.12 Tata is in viclanon of provisions of Sections 3{4)(c) and (d} of the Act with
respect to its agreements with local OESs and agreements with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools.

14213 Agreements with the authorized dealers have restrictive clauses requiring
dealers o source the spare parts only from Tata or its approved dealers. The DG has
found these agreements in the nature of exclusive supply agreements in violadon of
Section 3(4)(B) of the Act,

15. Findings of the DG with respect to Volkswagen India Private Limited
(“Volkswagen”)

15,1 Volkswagen is a fully owned subsidiary of the Volkswagen a.g., Germany.
Valkswagen was incorporated in India on 6 February 2007. Volkswagen is engaged
in the manufacturing activity of the “Volkswagen' and 'Skoda’ brand of cars.
Volkswagen Group Sales India Pvt. Ltd. (“VCSIL") is also a fully owned subsidiary
company of the Volkswagen e.g., Germany. VGSIL was incorporated in India on 7
March, 2007. VGSIL is in the business of sales, marketing and after sales services of
bath Volkswagen and Audi branded cars. VGSIL through various contracts purchases
cars [Fassat and Jetta models of Volkswagen branded cars and cerfain models of
Audi brand of cars) from Skoda Auto India Pet. Lid. ("SAIPL") and (Polo and Vento
models of Volkswagen) from Volkswagen. VGSIL has entered into contracts with
dealers from both the brands across India for the sales and servicing of cars. The
manufacturing activities of Volkswagen are being undertaken from its plant located
at MIDC Industrial Area, Chakan, Pune. VWIPL has submitted that there are 95
authorized dealers across India. Further there are 15 other workshops dealing with
Audi branded cars across India.

15.2 The specific findings of the IS against the alleged anti-competitive practices of
Volkswagen are summarized below:

15.2.1 During the course of the DG's investigation, Volkswagen has informed the
DG that it does not import spare parts for aftermarket use but procures them from
SAIPL. The DG has reviewed an agreement between SAIPL and VGSIL (for supply
of Volkswagen and Audi brand spare parts) and could not find any clauses regarding
the ability of SAIPL to directly sell spare parts in the open market with respect to
Volkswagen branded cars,

15.2.2 DG claims that since overseas suppliers of Volkswagen are its affiliate
companies and does not as a matker of fact supply spare parts directly into the
Indian aftermarket, an arrangement between them can be inferred.

15.2.3 OES's are restricted from accessing the aftermarkel for protecting the OEM's
IPRs.

15.2.4 Based upon the submissions of multi-brand refailers and independent
repairers, the DG has concluded that although the agreement between Vaolkswagen
and its authorized dealers does not contain any clause desling with the right of the

authorized dealers to sell spare parts over the counter, but in practice such sales are
not permitted.

14 COMFPETITION LAW REPORTS < OCTOBER, 2014



2014] In re: Shamsher Kataria v, Hemda Siel Cars [ndia Lid, and Ors 0037
{Ashok Chawla (Chairmran), Anurag Goel and Mr. M.L. Tayal (Members))

15.2.5 Diagnostic tools are only available to authorized dealers of the OEM.

15.2.6 Warranty conditions are invalidated 1f a Volkswagen branded car is repaired
by independent repairers.

15.2.7 Ability of dealers to deal in competing brands is restricted, however,
Volkswagen has submitted that certain dealers of Volkswagen are dealing in
competing brands,

15.2 8 Price mark up for top 50 spare parts by reyenue generated is: 5436 per cent -
§95.55 (01, 2010-11); 61.41 per cent -995.55 per cent (Q2, 2010-11); 58.17 per cent -
58555 per cent (3, 2010-11); 58.17 per cent -995.55 per cent (Q3, 2010-11}). Price
mark-up of top 50 spare parts on the basis of consumption is: 62.27 per cent -995.55
per cent (Q1, 2010-11); 62.27 per cent -995.55 per cent (Q2, 2010-11); 22.54 per cent -
995.55 per cent (03; 2010-11); 62.27 per cent -995.55 per cent (34, 20010-11).

15.2.9 Meither VWIPL nor VGSIPL confirmed that they have any valid [PRs registered
in India. The license agreement does not specify the technologies and [PRs granted
to Volkswagen for its business operations in India.

15.2.10 As per DG, denial to access diagnostic tools and spare parts amounts to
derdal of access to an “essential facility” and amounts to abuse of dominant positicn
of Volkswagen.

15.2.11 Since Volkswagen restricts the availability of spare parts and diagnostic
tools to its authorized deslers, it imposes unfair terms and denies market access to
the independent repairers as per Section 4(2){a)(i) and 4(2}(c) of the Act, respectively.
Further, Volkswagen is in violation of Section 4(2){a){ii) for imposing unfair prices,

15.2.12 Volkswagen uses its dominance in one relevant market [i.e., supply of spare
parts} to protect the other relevant market (i.e. market for repair services} which 1s
violative of Section 4{2)({e) of the Act.

15213 Volkswagen is in viclabion of provisions of Sections 3{4)(c) and (d) of the Act
with respect to its agreements with local OESs and agreements with authorized
dealers far imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools,

15214 Agreements with the authorized dealers have restrictive clauses requiring
dealers to source the spare parts only from Volkswagen or its approved dealers. The
DG has found these agreements in the nature of exclusive supply agreements in
violation of Section 3{4){b) of the Act.

16. Findings of the DG with respect to Toyota Kirloskar Motors Private Limited
("Toyota”)

16.1 Toyota is a subsidiary and an authorized distributor of Toyota Corporation,
Japan (“TMC") with 89 per cent of Toyota's shares held by TMC and 11 per cent
held by Kirloskar Group, India. Toyota was incorporated on 6% October, 1997, Toyata
manufactures “Toyota' brand of cars in India with the help of technical assistance
received from TMC. Toyota Motor Asia Pacific Pvt. Ltd. in Singapore [("TMAT"} is a
wholly owned subsidiary of TMC. The role of TMAP is to support and guide the
planning and implementation of distribution, sales and marketing strategies in
India, where required, Toyota is involved in manufacturing, importing, marketing
and sales and service of Toyota brand automobiles in India. The company has its
manufacturing plant in Bidad, Kammataka. Toyota has three (3) categories of
dealership networks, The first model is for dealers which are dealing exclusively
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where dealers cater to both sale of various models of Toyola cars as well as provide
aftersale services of particular brands of Toyota cars and the third model of Toyota
dealers is the 35 model, where the dealer conducts the sale of Toyota cars, provides
aftersale services of TEM cars and sell spare parts of various models of Toyota
branded cars. Toyota has 173 dealers in its varous models of dealership networks
The 25 and 35 models are stated to be spread over in 102 cities/lowns in India.
Toyota has submitted that it has plans to reach a network of 330 authorized
dealerships by 2015.

16.2 The specific findings of the DG against the alleged anti-competitive practices of

Toyota are summarized below:

16.2.1 Toyota sources several parts from overseas suppliers which include the Toyota
Moteor Corporation in Japan (*TMC"), Toyota affiliates in other countries and other
overseas companies approved by Toyota. No clause in such overseas supplier
agreements could be discovered that restricted the rights of such suppliers from
accessing the Indian aftermarket. Since Toyola's overseas suppliers are its affiliates
and they do not as a matter of fact supply spare parts in the Indian aftermarket, an
arrangement could be presumed.

16.2.2 OES" are restricted from accessing the aftermarket for protecting the OEM’s IPRs.
16.2.3 Based upon the submissions of mult-brand retzilers and independent
repairers, the DG has concluded that although the agreement between Toyota and
its authorized dealers does not contain any clause dealing with the right of the
authorized dealers to sell spare parts over the counter, but in practice the sale of
such spare parts are not permitted.

16.2.4 Dhagnostic tools are anly available to authorized dealers of the OEM.

1625 Warranty condibions are invalidated if a Toyota branded car is repaired by
independent repairers.

16.2.6 Ability of dealers lo deal in competing brands is restricted.

16.2.7 Price mark up for top 50 spare parts by revenue generated is: 75.61 per cent -
1305.85 per cent Price mark-up of top 50 spare parts on the basis of consumpton s
38.26 per cent -510:43 per cent .

16.2.8 Tt does not stand established that Toyota possesses valid [PRs in India, with
respect to all spare parts for which restrictions are being imposed upon OESs.
1629 As per DG, denial to access diagnostic tools and spare parts amounts to
derdal of access to an "essential facility” and amounts to abuse of dominant position
of Toyota,

16.2.180 Since Toyola restricts the availability of spare parts and diagnostic toals to
its authorized dealers, it imposes unfair terms and denies market access to the
independent repairers as per Section 4(2){a)(i) and 4(2)(c} of the Act, respectively.
Further, Tovota is in violation of Section 4(2)(a)(ii) for imposing unfair prices.
16.2.11 Toyota uses its dominance in one relevant market {i.e., supply of spare parts)
to protect the other relevant market (i.e. market for repair services) which is viclative
of Section 4{2)(e) of the Act.

16.2.12 Toyota is in violation of provisions of Sectons 3{4}(c) and (d} of the Act with
respect to its agreements with local OESs and agreements with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools,
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16.213 Agreements with the authorized dealers have restrictive clauses requiring

dealers to source the spare parts only from Toyota or its approved dealers. The DG

has found these agreements in the nature of exclusive supply agreements in violation

of Section 3(4)(b) of the Act.

17. Findings of the DG with respect to Hindustan Motors Limited ("HML"}

17.1 HML was incorporated on 11" February, 1942 and was promoted by
M/s. National Bearing Co. (Jaipur) Ltd.,, M/s. National Engineering Industries Lid.,
M/s. SooryaVanijya and Investment Lid., and M/s. Central India Industries Ltd.
The company is engaged in the business of assembling and manufacturing of
Ambassador and Mitsubishi brands of cars, and providing after sales services etc.,
for the various HML brands of cars. For the Mitsubishi brand of vehicles, the
company has technical assistance arrangement with Mitsubishi Motors Corporation
(“MMC™), Japan. The company impaorts technology from MMC after paying the
requisite fees, Components for Mitsubishi branded vehicles are imported from MMC
and Shandong Shifeng, China. The company has three plants located at Uttarpara,
West Bengal, Thiravallur, Tamilnadu and Pithampur, Madhya Pradesh. HML has
submitted that for Ambassador branded cars manufactured at HML's Uttarpara
Flant, it has 101 authorized vehicle dealers, 17 authorized service dealers and 28
authorized spare parts dealers. No such similar information was provided by HML
for its Tamil Nadu and Madhya Pradesh plants.

17.2 The specific findings of the [XG against the alleged anti-competitive practices of
HML are summarized below:

17.21 HML imports parts for iks Mitsubishi branded cars from MMC, a technical
collaborator under a license agreement. HML does not import any parts for its
Ambassador brand of cars. The license agreement between MMC and HML does not
contain any clauses dealing with the rights of MMC to supply spare parts directly to
Indian aftermarket. Since MMUC is also in a license agreement with HML, the DG
drew presumption of a restrictive arrangement between them.

17.2.2 OESs dealing in HML's Mitsubishi branded cars are restricted from accessing
the aftermarket for protecting the OEM's IPRs. OES agreements for Ambassador
branded cars were not provided to the DG for review.

17.2.3 Based upon the submissions of multi-brand retailers and independent
repairers, the IMG has concluded that although the sgreement between HML and its
authorized dealers does not contain any clause dealing with the right of the
authorized dealers to sell spare parts over the counter, but in practice the sale of the
spare parts of Mitsubishi branded cars of HML are not permitted. HML has not
provided the required information for its Ambassador branded cars.

17.2.4 Diagnostic tools are only available to authorized dealers of the OEM.
1725 Warranty conditions are invabidated if a Mitsubishi branded car of HML is
repaired by independent repairers.

17.2.6 Abiliry of dealers to deal in competing brands is restricted, and the OEM has
submitted that such actions are discouraged.

17.2.7 The DG has concluded that it has not come across any instance of AAEC of
the policies of HML with respect to its ambassador brand vehicles in the aftermarket
17.2.8 Price mark up for top 50 spare parts by revenue generated (for Ambassador
branded cars): 73.25 per cent -133.32 per cent . Price mark-up of top 30 spare parts
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an the basis of consumption (for Ambassador branded cars): 86,47 per cent -206.25

PEI cent .
17.2.9 HML has confirmed that they do not have any valid IPRs registered in India.

L7210 As per DG, denial to access diagnostic tools and spare parts amounts to denial
of access to an “essenitial facility” and amounts to abuse of dominant position of HML.

17.2.11 Since HML restricts the availability of spare parts and diagnostic tools to its
authorized dealers, it imposes unfair Lerms and denies market access Lo the
independent repairers as per Sechion 4{2)(a)(i} and 4(2)(c} of the Act, respectively.
Further, HML is in viclation of Section 4{2)(2)(ii) for imposing unfair prices.
17.212 HML uses its dominance in one relevant market (i.e., supply of spare parts)
to protect the other relevant market (i.e. market for repair services) which is violative
of Section 4{2){e) of the Act.

17.2.13 HML is in viclation of provisions of Sections 3(4)(c) and {d) of the Act with
respect to its agreements with local OESs and agreements with authorized dealers
for imposing absolute restrictive covenants and completely foreclosing the
aftermarket for supply of spare parts and other diagnostic tools.

17214 Agreements with the authorized dealers have restricive clauses requiring
dealers to source the spare parts only from HML or its approved dealers. The DG
has found these agreements in the nahure of exclusive supply agreements in violation
of Section 3{4)(b) of the Act.

18. Replies of the Parties

181 The Commission, after considering the investigation report submilted by the
DG, deaded to forward copies thereof to all the concerned parties for fling their
replies/objections thereto wide its order dated 4% September, 2012,

18.2 All OFs filed their replies/objections to findings of the DG and appeared before
the Commuission for making oral submissions. The Counsel for the Informant also
made oral submissions before the Commission.

183 The Commission also sought additional replies/submission [rom the parties,
with respect to certain specific questions/issues; tide orders dated 5 March, 2013
and 28% May, 2013. OPs provided additional submissions/replies to the queries
raised by the Commission.

18.4 The replies of such parfies have been summarized in the following paragraphs.
The Commission notes that 14 OPs have made detailed submissions. Although, the
Commission has considered in detail the submissions/replies of OEM, only the
relevant common and specific submissions of the OPs have been summarized below.

16,5 Common Replies of all OEMs

18.6 The OPs have taken following commaon pleas in their submissions before the
Commission:

{1} The relevant market is a ‘systems market’

18.7 The OEMs have submitted that the DG has completely misunderstood the
relevant market in which the OEMs operate and has erred by defining the relevant
product market on two levels: i} The primary market has been defined as the market
for manufacture and sale of cars; and ii) The secondary market consisting of the
aftermarket for cars i.e. (i} for spare parts, diagnostic tools and manuals; and (i) the
repair, servicing and maintenance.
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18.8 In contrast to what has been held by the DG, the OEMs submitted that there is
no separate relevant market for spare parts distinct from the primary market for sale
of cars. The OEMs have submitted that the relevant market in the instant case is that
of an indivisible, unified ‘systems market'. As per the OEMs that complementary
products (like a car and its spare parts) cannot function without the use of the other
and the consumers of cars, buy the primary product and the secondary products at
the same bime (purchasing s a system), i.e, & ‘systems market’, Since by their very
nature, complementary products can function only when used in tandem,
competitive constraints that apply to the primary product would necessarily apply
ta the secondary product.

18.9 The OEMs have further submitted that for durable products like cars, a ‘systems
market’ for complementary products is appropriate since customers, bypically engage
in ‘whole-life costing’, i.e,, compute life-cycle cost of a car at the Hme of

the car and the customers anficipate the future costs of ownership of the primary
product by taking into account probable expenditure on aftermarket products. Such
life-cycle costs include the purchase price, relationship between vehicle age and
depreciation rate, insurance cost, driving patterns including mileage etc. Where the
customers undertake a life-cycle cost analysis, at the time of purchasing the primary
product, the relevant markets of the primary and the secondary consists of a unified
‘systems markel’ and cannot be divided in the manner undertaken by the DG, The
OEMs have submitted that due to significant increase in publications (both print
and online) dezaling with automobiles, substantial information about aftermarket
cost of vehicles is available with customers and these resources enable prospective
car buyers to assess life-cycle costs of the various OEM branded cars and compare
these costs with those of rival brands.

18.10 Purther, the OEMSs have submitted that for durable products like cars, where
‘reputation effects” mean that setting a supra-competitive price for the secondary
product would significantly harm a OEM's profits on future sales of the primary
product, it would not be economically prudent for the OEMs to set such supra-
competitive prices for spare-parts and repair services in the aftermarket and hamper
their reputation in the robust primary market for the sale of cars. Further, there is a
high prokakility that an increase in prices in the aftermarket for cars 1.2, the market
for spare parts will be accompanied by a decrease in profits in the primary market
i.e. the market for sale of cars. Hence, a unified market consisting of both the primary
product as well as its aftermarket may be considered as one unified systems market,

1811 QEMs further subinitted that the aftermarket Le. the markel for spare parts
cannot be separated from the primary market ie. the sale of cars and that applying
the test of interchangeability and substitutability as the DG has done, will lead to
absurd results where every unique nul and bolt of a car will constitute a separate
product market and manufacturer of even one piece of equipment will qualify as an
absolute monopolist in the market.

18,12 OEMs have submitted that the DG's conclusion about customers in India
being ‘locked in" and not being able to shift to alternate OEMs is misconceived, as
the customers makes his choice to buy the OEM branded cars, being fully aware of
the expenditure he may have to incur on after sales service, repairs and maintenance
ete. Also, due to booming used car /second-hand car market for the OEM cars, existing
owners can easily sell of their cars and switch to alternate OEM branded cars,
without incurring substantial switching costs. OEMs have therefore stated that the
relevant product market is the “market for sale of cars and its spare parts".
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(ii) Submissions of OEMSs that they are nol dominant in the relevant systems markel and
their business praciices are not abusive under Section 4(2) of the Compekition Act

18,13 OEMs have submitted that the DG's definition of the relevant market is incorrect.
Thus, given the incorrect identification of the relevant market by the DG, its claim
that the OEMs are dominant also fails. OEMs have stated that the relevant market in
which they operate is the systems market for sale of cars and spare parts in India.
Thus, the OEMs position of strength must be assessed in the relevant market for sale
of cars and its spare parts in India.

18.14 OEMs have submitted that in the unified relevant market of sale of cars and its
spare parts, they are not in a dominant position and that such market is robust with
several competitors. The OEMs have submitted that due to the limited market share
of each such OEM and the combined relative size and resources of their competitors
and the level of competition in the unified systems markets, each OEM is unable to
operate independently of the competitive forces prevailing in the relevant market
and consequently, cannot be dominant in the unified "systems macket”. The OEMs
have further submitted that the lack of market power in the primary market for the
manufacture and sale of cars gives them little market power in the inter-related
secondary market for spare parts and after sales repair services.

18.15 The OEMs have also reiterated that their relative position in the unified systems
market, as identified above, in light of the factors (market share, market structure
and market size, size and impartance of competitors, dependence of consumers on
the enterprise and countervailing buying power) laid out in Secton 19(4) of the
Competition Act, makes it abundantly clear that the OEMs are not in a dominarnt
position in the relevant systems market. Thus, the OEMs' conduct and business
practices cannot be considered as an abuse of dominant position, since dominance
is a sine qua non to establish an infringement of Section 4 of the Competition Act.
(OEMs have further supported their submissions with past decisions of the CCI in
cases like Consumer Cnline Poundation and Automobile Dealers Association to
support the proposition that if an enterprise is not dominant in the primary market,
it cannot be held as a dominant player in the aftermarket.

18.16 OEMs have also submilted that they encourage their respective customers to
only purchase genuine parts from the respective OEM authorized dealers and that
such a requirement is entirely in consumer interest and cannot be said to result in
imposition of unfair or discriminatory conditions in the sale of goods and services
under Section 4{2)(a}({i) of the Competition Act.

1817 OEMs have submitted that the DG's analysis of their pricing structure is
grossly incorrect. As per the OEMs, the DG has only taken into consideration the
absolute cost difference between the cost at which the OEMs buy its spare parts from
its OBESs and the cost at which the end consumer gets the product. OEMs have
submitted that the DG has failed to take into consideration the various statutory
levies and other costs incurred by OEMs in facilitating the sale of its spare parts. As
per the OEMs, the DG, has failed to consider the factors which are necessary for
assessing the ‘economic value’ of a product and has not understood the concept of
what may constitute as ‘excessive” and hence an ‘unfair price’ within the meaning
of Section 4(2)(n} of the Act.

18.18 OEMs have submitted that no infringement under Section 4(2}(e) of the
Competition Act can be made out in the present case. Under Section 4(2)(e) of the
Competition Acta dominant enterprise is prohibited from using its dominant position
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in one relevant market to enter into or protect other relevant market. The DG has
held that the users of the OEM branded cars intending to purchase spare parts and
after sales service, repairs and maintenance have to necessarily avail the services of
authorized dealers which amounts to such OEMs using its dominant position in
one relevant market i.e. in the supply of spare parts of to enter and protect the other
relevant market i.e. the market for after sales service, repair and maintenance of cars
which in violation of Sechion 4(2)(e) of the Competition Act. The OFEMs have contended
that since they are not dominant in their individual unified systems market for sale
of cars and spare parts, such OEMs, cannot be held to be liable for violating the
provisions of Section 4(2)(e) of the Act.

(iii) Submission of OEMs on the applicability of the Essenbial Facilities Doctrine to their
busimess praclices

1819 OEMs have submitted that, contrary to DG's findings the conditions necessary
for invoking the ‘essential facility doctrine’ are not fulfilled in the present case, As per
the OEMs, firstly, the OEMSs are not in a dominant position, in a unified systems
market for cars and spare parts/repair services. The second condition requires that
the competitors of the enterprise who is in control of the essential facility will be
incapable of practically or reascnably duplicating the essential faclity. OEMs have
submitted that it does not prevent anyone from developing spare parts and tools
which are compliant with the spare parts of their respective branded cars and the
orly restriction is imposed upon OESs who use OEM's proprietary information to
manufacture the spare parts. Thirdly, it needs to be shown that the monopolist has
denied the access to the essential facility. OEMs have submitted that it does not deny
access of spare parts to any independent repairers. Finally, it needs to be shown that
it is feasible for the monopaelist to make the essential facility available to competitors.
OEMs have submitted that it is not feasible for it to make spare parts available in the
open market through other distribution chanmels. Therefore, as per the OEMs in the
light of the above submission, the DG's analyzis regarding the applicability of the
‘essential facility doclrine’ to the OEMs business practices is completely baseless,
(iv) Submissions of the OEMSs with respect to their agreements with overseas supplier

1B.20 OEMs have relied upon a decision of the Commission in Exclusive Molors case
(Case No: 52/2012) concerning an alleged anti-competitive agreement between a
foreign company and its Indian group company. The Commission in Exclusive Motors
case has held that an agreement between entities constituting one enterprise cannot
be assessed under the provisions of the Competition Act, in accordance with the
internationally accepted doctrine of 'single economic entity’. OEMs have submitted
that in light of the above decision, it is clear that an agreement between OEMs and
its overseas suppliers, which are its group/associate companies, cannot be construed
as an agreement for the purposes of scrutiny under Section 3 of the Competition Act.
CEMs have submitted that the T5 has therefore erred in establishing the existence
of an agreement between OEMs and its overseas suppliers of spare parts for the
purpose of Section 3(4) of the Act

(v} Submizssions of OEMs regarding their agreements with OESs and Authorized Dealers

18.21 OEMs have further submitted that vertical agreements are considered
anti-competitive under Section 3(4) of the Competition Act, enly if they cause an
AAEC in India. OEMs have submitted that in order for the DG to adjudge such
adverse effect on the market, an investigation has to be made, whether such OEMs
possesses significant market power or not. OEMs have further submitted that
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under the ‘rule of reason’ adopted under Section 3(4) of the Compelition Act, the
DG is required to consider the various factors listed in Section 19(3) of the
Competition Act to determine if the alleged agreement causes or is likely to cause
an AAEC on competition within India. OEMs have stated that a plain reading of
Section 19(3) of the Competition Act as well as established case laws, suggest that
while assessing whether an agreement causes an AAEC on competition, it is
incumbent upon the DG to consider and evaluate the likely anti-competitive and
the pro-competitive effects arising out of an agreement before arriving at a finding
of net impact on competition. OEMs have submitted that, in the present case, the
)G has failed to carry out a meaningful analysis of AAEC on competition in line
with the requirement under Section 3(4) of the Competition Act, read with the
provisions of Section 19(3) of the Competition Act.

18.22 OEMs have submitted that even if one were to assume that the agreements
between the OEMs on one hand and the OESs and the OEMs' authorized dealers, on
the other, impose exclusivity condifions or are in the nature of refusal to deal, such
agreements, based upon the factors mentoned in Section 19(3) of the Competition
Act, do not cause an AAEC on competition within India, The aftermarket of cars in
India is flooded with cheap and spurious spare parts and there are no ‘matching
quality’ legislations in India, unlike in other developed jurisdictions which regulate
the standard and quality of spare parts to be used by independent repairers. Thus,
OEMs by imposing certain reasonable restrictions in its agreements with OESs and
authorized dealers ensure that spare parls that carry its Trade mark are procured
orly from its authorized dealers, are genuine, have passed rigorous safety checks to
ensure the safety of their customers and the reputation of their brands. As per the
OEMs, restrictions imposed in their respective OESs and authorized dealer
agreements ensure customer safety by restricting the ability of unskilled independent
repairers, to repair such OEM branded cars, without being aware of the sophisticated
technology used in manufacturing such cars. The OEMs have claimed that the DG
has failed to take into account such benefits accruing to the sutomobile customers
urider Section 19(3) of the Competiion Act.

1823 As per the OEMs, the imposition of restrictions in their agreements with the OESs
and authorized dealer is justified on the following grounds: (a) the technologically
advanced vehicles require specialized skills, infrastructure, regular training which is
available only at the authorized centers; (b) the restricdons improve the distribution
mechanism for the OEM branded cars, as such OEMSs can reach a larger customer base
through authorized dealers and such market penetration allows consumers more choice
of various brands of cars, (c) raining service personnel is not a one nme job, but a
continuous process as new vehicles models are launched and more advanced
techmologies are employed by OEMs on a regular basis; (d) the independent repairers
do not possess the expertise and any mishandling of cars would be a hazard to public
safely and enviranment; and (e} lack of law or regulation requiring road side mechanics
Or garages o register themselves with the Government or to get amy license to operate.
18,24 Additionally, OEMs have referred to past decisions of the Commission to
reiterate that for a vertical restraint to adversely affect the competitive conditions at
different levels of producbion-supply chain, under Section 3(4} of the Competition
Act, it s imperative for the parties to the agreement to possess some market power in
their respective market spheres. The OEMz have contended that they have miniscule
market shares in India’s automobile market and have no ability to cause any anti-
competitive harm to the Indian automotive industry.
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(vi} Submussions with respect fo Intellectual Property Righls of the OEMs and exemplion
under Section 3(5) of the Competition Act

18.25 OEMs have submitted that the DG in its reports, has failed to appreciate that
the various OESs, manufacture the spare parts of the respective QOEMz with the aid
of design, drawings, technical spedfication, technology, know-how, tooling, quality
parameters etc., provided by the OEMs. Conseguently, the proprietary interest in the
product will Lie solely with the OEMs and their respective OESs are precluded in
law to deal in any other manner in terms of contract/agreement inter se the parties.
OEMs have submitted that Section 3(5)(i) of the Competiion Act, expressly permits
a person or enterprise to impose reasonable restrictons as may be necessary for
protecting any of his IFRs which have been or may be conferred upon him under the
provisions of the statutes specified in the section. As per the OEMs, the restrictions
imposed in their contracts with their respective OESs and authorized dealers are
permissible under Section 3(5) of the Competition Act, wherein a person may be
allowed to impose conditions that are reasonable and necessary for protecting its
IPRs in its commercial dealings with other enterprises. OEMs have submitted that
such restrictions are further justified under the provisions of Section 3(5) of the
Competifon Act inter alia, to: (a) safeguard the buyers from purchasing spurious
and counterfeit spares; (b} to maintain the quality of the spare parts; (c) to ensure
that the spare parts meet the quality standards through quality and safety tests
carried out by the OEM; (d) to ensure organized system of warranty support to end
COTELTETS.

18.26 OEMs have stated that even if they are not the actual owner of certain IFRs,
their respective parent company are the owners of the same and they are entitled to
protect the [PRs through their subsidiaries in India pursuant to the various
technology agreements entered into between the overseas parent company and the
Indian subsidiary company OEMs have stated that such technology agreements
need not mention each spare part but it gives the right to their Indian subsidiary to
use and regulate the IFRs m India for the benefit of the parent company. Further,
OEMs have stated that even by assuming that the IPRs of {ts parent companies are
territorial, the same by virtue of the provisions of the Copyright Act, 1957, can be
enforced and regulated by their subsidiaries in India and that the OEMs are entitled,
under Section 3(5) of the Competition Act to impose reasonable contractual
restrictions to protect the [PRs held by their parent overseas companies, in India.

18.27 OEMs have submitted that the DG has patently erred in its analysis of the
restrictions placed by Section 15 of the [Indian] Copyright Act. While the OEMs
admit that certain spare parts of their branded cars enjoy design protection in India,
not all spare parts are protected as designs, since spare parts are not a homogeneous
group of mechanical parts. Such spare parts range from complex mechanical and
electronic items to simple mechanical products, hence, all spare parts cannot be
protected under the [Indian] Designs Act. OEMs have submitied that for all such
spare parts, copyright protection is available and the restriction of Section 15{2) of
the Copyright Act is not applicable in such instances. Hence, the OEMs have
submitted that the decision of the DG that the OEMs may not secure [PR protection
for all its spare parts, under India’s copyright laws is incorrect. OEMs have argued
that the designs of their respective spare parts are protected either under the Designs
Act or under the Copyright Act and further, since such spare parts are manufactured
using the OEM's trade secrets and confidential information, OEMs would still be
entitled to protection under the established common law principles.

COMFPETITION LAW REFQRTS & OQUTOBER, 2014 53



0026 Competfition Law Reports [Vol 3

{vii) Submissions of OEMs on ‘Single Branding' clauses of their agreements with authorized
dealers

18.28 OEMs have dended the DG's assertion that they have placed restrictions on
their respective authorized dealers from taking up dealerships of other OEMs and
that such restrictions violake the provisions of the Competition Act. As per the OEM,
they have authorized dealers whose promoters have dealerships of competing OEMs
and that the restrictions placed on the authorized dealers are only of taking prior
approval OEMs have submitted that such restrichons are reasonable and allow the
OEMs to assess the risk appetite of the dealer and to protect the brand of the OEM
from being diluted. OEMs have stated that in situations where the same dealer is
dealing in multiple brands, it is difficult for an OEM to assess the performance of the
dealer and also assess the demand in relation to each vehicle as well as the sale of
spares and repair and maintenance. Therefore, as per the OEMs, the single branding
clauses of their authorized dealer agreements are merely reducing the risk of brand
erogion and losses in the existing dealership structure. As per the OEMs prior consent
requirement for competing dealerships is necessary to prevent other OEMs from
free-riding on the significant investments made lo develop an authorized dealer
network.

(viil) Distinctness of the Indian automobile market has not been considered by the DG

18.29 OEMs have submitted that the DG while preparing its report(s) have erroneously
compared the Indian market (developing market) vis-a-vis the European market
and the U.5. market {developed markets) and the TG has relied upon the statutory
provisions as prevalent in such advanced economies o reach the conclusion that
the OEMs are acting in viclation of the provisions of the Competition Act. OEMSs
have submitted that the DG has failed to consider the distinctive factors between the
developed and the developing countries, such as the market share of passenger
vehicles, awareness of an automobile product (such as safety, effect of use of genuine
parts, etc) amongst consumers, certification authorities to certify the quality of a
repairer, service skill sets available to independent repairers, legislative and
regulatory framework ete. OEMs have submitted that while considering the practice
prevalent in the developed countries, it wag incumbent upon the DG to ascertain the
practices of the OEMs operating in these countries; the nature of agreements entered
into by them with their dealers, suppliers etc. OEMs have submitted that where the
DiG's report(s) admitedly lacks such statistical and analytical data, any comparison
with the practices in such developed countries will create an adverse effect on the
country’s ecanomy.

1B.30 Specific Replies of OFs
Replyof M &M

18.30.1 M & M has further stated that the DG has incorrectly and selectively relied
on international developments (legislative and judicial precedents of foreign courts)
without adequately assessing the state of the market in India and the market realities
that distinguish the Indian market place from the rest of the world’s automobile
sectar. In doing so, M & M claims, the DG hag pre-empted the state of development
and growth of the automobile market in India and has wrongly found M & M in
violations of the provisions of the Competition Act. M & M claims that the DG has
not been able to make out a case of consumer benefit that would mandate an
intervention by the Commission given the state of development of the automobile
sector of India.
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18.30.2 Pursuant to the Commission’s order dated 28" May, 2013, M & M has
submitted additional information in response to certain queries raised by the
Commission. The Commission had asked M & M to indicate which of its cars fall
under the following categories: low-end (price below Rs. 5 lakhs), medium range
(Rs. 5-10 lakhs), executive {Rs. 10-20 lakhs} and luxury (Rs. 20 lacs and above).
M & M categorized its various models in the above-mentioned categories and has
submitted that most of its cars (based on ex-showroom price in Delhi) would fall
primarily under the category of Medium-range (Rs. 5-10 lakhs). Some variants of M
& M cars, such as "Scorpio VLX” and “XyloE9”, XUV 500 (F12} and “Rexton™ fall
within the executive-range (Rs. 10-20 lakhs). Another variant of “Rexton” would
fall under the luxury range (above Rs. 20 Lakhs).

18.30.3 M & M provided its response to the gueries raised by the Commission in the
course of hearing. Such queries related to broad customer profile of M & M car
owners, based upon educational background, occupation, income level, age and
gender. The M & M also submitted its response regarding percentage of customers
who seek M & M services in the post warranty period in each of the above-mentioned
segments. It was claimed that M & M invests regularly in the growth of its service
network ensuring that its customers are largely satisfied and that M & M has not
received any complaints about the inadequacy of its service network.

18.30.4 Further, M & M during their oral submissions before the Commission an
at February, 2013 submitted that 100 per cent of M & M's spare parts are available
through its distribution network and 85 per cent of such spare parts are also available
in the open market (bazaar channels) and the remaining 15 per cent can be accessed
through authorized dealers. M & M further submitted that switching costs of cars
can be ascertained only after the expiry of the warranty period, i.e., four years later,
taking into account the depreciated value of the vehicle, It was pointed out that after
the warranty perind, the consumer can sell the car in the thriving second hand
market.

Reply of MSIL

18,305 MSIL has submitted that the Informant has not raised any allegations against
MEIL of any viclation of the provisions of the Act. Further, MSIL has submitied that
the supplementary informatrion filed by the Informant on 28" January, 2012
specifically alleges a contravention of the Act by Honda, Tovota, Skoda, General
Moters, Ford, Volkswagen, Missan and “premium brand cars like Mercedes, BMW,
Audi etc.” MSIL has further submitted in paragraph 5 of the information that “he
was previously the owner of a Maruti vehicle and was easily able to take it to
independent repair workshops or the authorized dealers as he deemed fit.” MSIL
has further stated that the Informant was so satisfied with MSIL's after sale services
that he had used MSIL's practices as the benchmark to assess the practices adopted
by the Original Respondents (Honda, Volkswagen and Fiat} in the aftermarket.
MBSIL has further stated that, neither the DG nor the Commission has provided any
reasons for expanding the scope of the [nvestigation to include MSIL, Therefore,
MSIL has maintained that the scope of investigation is not sustainable and the
proceedings against MSIL should be closed.

1B.30.6 MSIL has submitted that the Commission has not passed a valid Prima Facie
order against MSIL and that the DG was not empowered to enquire into MSIL's
conduct in the first place. MSIL maintains that the order of the Comumission, dated
2 April, 2011 expanding the scope of the investigation beyond the Criginal
Respondents is not a reasoned order as required by the Supreme Court in Competition
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Commission of India v. Steel Authority of India & Ors. In MSIL's view, it is only the
Commission that has the power to initiate an imvestigation and by stating that the
DG shall have the power to unilaterally expand the scope of the investigation with
the prior permission of the Commission is an instance of ‘excessive delegation’,
which is Llltra vires to the provisions of the Act and in violation to the principles of
natural justice,

18.30.7 MSIL has submitted that the DG has fundamentally misconstrued the nature
of MSIL's relationship with its OESs. MSIL's agreements with its OESs are
‘subcontracting” arrangements, Such sub-contracting agreements have created a
new industry and have inherent pro-competitive efficiencies. MSIL Further stated
that the D{ has failed to appreciate that, in absence of such exclusivity; MSIL would
either shift the production of spare parts in-house or cease its investments in
developing OESs which would result in the OESs having to make these investments
themselves. Either scenario would result in higher prices af spare parts.

18.30.8 MSIL has further stated that in the absence of any regulatory regime for
matching quality certification for spare parte in India, in contrast with the European
Uniem, there is no positive duty to allow OESs to sell spare parts in the open market.
Such a lacuna, as per MSIL, can only be remedied through legislative change and
the DG is wrong to find & violation of the Act on this basis,

18.30.9 MSIL has further submitted that the non-availability of MSIL diagnostic
tools and technical manuals does not affect the ability of independent repairers to
diagnose faults on MSIL vehicles because third party diagnostic tocls are available
for almost all repair jobs on MSIL vehicles. Further, as per MSIL, independent
repairers can carry out 99.5 per cent of all repair jobs on MSIL branded cars without
the use of any specialized diagnostic or technical tools. Therefore, the present
allegations of the Informant are not applicable to M5IL's business practices.
18.30.10 Further, pursuant to the Commission’s order dated 28" May, 2013, MSIT,
has submitted additional information in response to certain queries raised by the
Commission. The Commission had asked MSIL to indicate which of its cars fall
under the following categonies: low-end (price below Rs. 5 lakhs), medium range
(Rs. 5-0 lakhs), executive (Rs. 10-20 lakhs) and luxury (Rs. 20 lacs and above). MSIL
categorized its various models in the above-mentoned categories, as follows:

_ Car Segments | MSIL Model |
Low-end (Below Rs. 5 lakhs) {1y Maruti BOU, (i) Alto, {iif) Alto K10, (iv) Estilo, (v)
A Star, (vi) Wagon R, (vil) Ritz, (viii) Swift, {ix)
Dewire, (x) Eeco, (xi) Ommi |
Medium range {Rs. 5-10 lakhs) | (i) SX4, (ii) Ertiga, (i) Gypsy |
|_Executive (Rs. 10-20 lakhs) (i) Kizashi, {ii) Vitara |
' Luxury (sbove Rs. 20 lakhs) Nl

MSIL has further submitted that the above-mentioned segmentation set by the
Commission is based purely on the basis of price and does not accurately reflect the
actual segmentation of MSIL cars. MSIL has submitted that this was because different
models of MSIL cars may fall in the same price range but are targeted at different
customer groups, are based on different expectations and are meant for different uses.

18.30.11 The Commission asked MSIL to provide its customer profile in each segment
based upon educational qualifications, occupation, income level, age and gender.
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Commission had further asked MSIL to submit details of what percentage of its
customers seek its services post warranty period. MSIL has submitted such details
regarding MSIL vehicles out of the warranty period for the years 2010-11, 2011-12
and 2012-13. However, MSIL has claimed confidentiality over the contents of such
submissions. Regarding the question if the current service network was adequate to
handle all aftermarket requirements (service,/repairs) of the car owners, MSIL has
submitted that 99.5 per cent of all repair /maintenance functions on an MSIL vehicle
can be carried out by third-party manufactured diagnostic tools and as a result
independent repairers could easily repair an MS5IL branded vehicle. Consequently,
MBSIL has submitted that its current service network for all MSIL cars is more than
adequate to meet the aftermarket requirements.

Reply of GMI1

18.30.12 Pursuani to the Commission’s order dated 28* May, 2013, GMI has submitted
additional information in response to certain queries raised by the Commission.
The Commission had asked GMI to indicate which of its cars fall under the following
categories: low-end (price below Rs. 5lakhs), medium range (Rs. 5-10 lakhs), executive
{Rs. 10-20 lakhs) and luxury (Rs. 20 lacs and above). GMI has categorized its various

models in the above-mentioned categories, in the following manner:

| Segmentation of Products | Name of Model |

Low end (price below Rs. 5 lakhs) | Spark, Beat, Sail UVA Petrol |
Medium range Sail UV A Diesel, Sail Petrol, Sail Diesel, Enjoy,
Tavera }
Executive (Rs. 10-20 lakhs) | Cruze |
Luxury {above Rs. 20 lakhs) | Captiva '

4

GMI was further asked to provide a broad profile of its car owners in each segment,
based upon educational qualifications, occupation, income level age and gender.
GMI has submitted such information; however, since the Commission has not relied
upon such information in order to reach its decision in the present case, the same

has not been reproduced in this order.

183013 GMI was further asked by the Commission to submit details regarding what
percentage of GMI's customers seek the services of its authorized dealers post warranty
and what percentage of its customers are repeat customers. GMI has submitted that the
percentage of repeat customers in the category of cars {34 years) is 78 per cent and in the
categary of cars (4-5 years) is 62 per cent . The Commission has further asked GMI if its
current service netwaork is adequate to handle all its aftermarket requirements (service /
spares) of car owners, GMI has submitted that its carrent service network is adequate to
handle all after market requirements (service and spares) of cars owners.

Reply of Volkswagen

18.30.14 Further, pursuant to the Commission's order dated 28" May, 2013, VWIPL
has submitted, through the affidavit of Mr. Puneet Sabharwal, Chief General
Manager and Head of Accounting, Taxation and Legal, additional information in
response to certain queries raised by the Commission. The Commission had asked
YWIPL to indicate which of its cars fall under the following categories: low-end
{price below Rs. 5 lakhs), medium range (Rs. 5-10 lakhs), executive (Rs. 10-20
lakhs) and luxury (Rs. 20 lacs and above). VWIPL has categorized its various
models in the above-mentioned categories, in the following manner:
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Audi brand:

Segmeniation of Products Name of Model —

Low end (price below Rs. 5 lakhs) | No car

Medium range No car

Executive (Rs. 10-20 lakhs) No car

Luxury (above Rs, 20 lakhs) Audi A4, A6, A7, A8 Audi Q3,Q5, Q7 Audi RSS5,
TT, R8, 54 56

Volkswagen brand:

Segmentation of Products Name of Model

Low end (price below Rs. 5 lakhs) | Polo TL Petrol

Medium range Polo CL Petrol, Polo HL Petrol, Polo TL Diesel,
Polo CL Diesel, Polo HL Diesel, Vento TL
Petrol, Vento CL Petrol, Vento HL Petrol AT
& MT, Vento TL Diesel, Vento CL Diesel &
Vento HL Diesel.

Executive (Rs. 10-20 lakhs) Jetta (all models)

Luxury (above Rs. 20 lakhs) Passat

VWIPL was further asked to provide a broad profile of its car owners in each segment,
based upon educational qualifications, occupation, income level age and gender.
VWIPL has submitted such information, but VWIPL has claimed confidentiality
over e contents of such information.

18.30.15 VWIPL was further asked by the Commission to submit details regarding
what percentage of Volkswagen’s customers seek the services of its authorized dealers
post warranty and what percentage of its customers are repeat customers. VWIPL
has submitted such information but has claimed confidentiality over such
disclosures. The Commnission has further asked VWIPL if its current service network
is adequate to handle all its aftermarket requirements (service/spares) of car owners,
VWIPL has submitted that its current service network is adequate to handle all after
market requirements (service and spares) of cars owners.

Reply of Fiat

18.30.16 Pursuant to the Commission’s order dated 28" May, 2013, Fiat has submitted
additional information in response to certain queries raised by the Commission.
The Commission had asked Fiat to indicate which of its cars fall under the following
categories: low-end (price below Rs. 5 lakhs), medium range (Rs. 5-101akhs), executive
(Rs. 10-20 lakhs) and luxury (Rs. 20 lacs and above). Fiat categorized its various
models in the above-mentioned categories, in the following manner. Models of Fiat
cars falling in the medium range vehicles (Rs. 5-10 lakhs) include, Punto and Linea.
Fiat was further asked to provide a broad profile of its car ownerxs in each segment,
based upon educational qualifications, occupation, income level age and gender.
Fiat has submiltted a profile of its customers based upon occupation, average age
and gender. However, since the Commission has not relied upon such information
in order to reach its decision in the present case, the same has not been reproduced
in this order.

18.30.17 Fiat was further asked by the Commission to submit details regarding what
percentage of Fiat's customers seek the services of its authorized dealers post warranty
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and what percentage of its customers are repeat customers. Fiat has submitied that
about 42 per cent of its customers use its authorized service cenfres in the post
warranty period. The Commission has further asked Fiat if its current service network
iz adequate to handle all its aftermarket requirements {service, spares) of car owners.
Fiat has submitted that, keeping in view the small number of Fiat cars sold, its
current service network is adequate enough to handle all after market requirements
(service and spares) of cars owners.

Reply of Nissan

183018 Missan has submitted that it had started commerdal preduction in May 2010
and all of its cars are under the warranty period. Nissan has further submitted that
since 1% April, 2012, it is engaged only in distribution of cars and sale of spare parts
{after sale services) and fram the afore-mentioned date Nissan is no longer acting as an
OFEM or car manufacturer, it should not be trested at par with the other OEMs.

1B.30.19 Further, pursuant to the Commission’s order dated 28% May, 2013, Nissan
has submitted additional information in response to certain queries raised by the
Commission. The Commission had asked Nissan to indicate which of its cars fall
under the following categories: low-end (price below Rs. 5 lakhs), medium range
(Rs. 5-10 lakhs), executive {Ks. 10-20 lakhs) and luxury {Es. 20 lacs and above).
Missan categorized its various models in the above-mentioned categories, in the
following manner. Models of Nissan cars falling in the range of low end vehicles
include few models of Micra, those under the medivm range vehicles {Rs. 5-10
lakhs) include, some models of Micra, Sunny and Evalia. Those models of Nissan
cars falling under the executive class (Rs. 10-20 lakhs) include one model of Evalia.
MNissan was further asked to provide a broad profile of its car owners in each
segment, based upon educational qualifications, occupation, income level age
and gender. Nissan has submitted that it does not maintain any such data in the
above categories. Nissan has submitted results of a sample survey of 355 of its
customers which was conducted by MNew Car Buyer Survey (owned by
International Research Consultants Limited). Since the Commission has not relied
upon such information in order to reach its decision in the present case, the same
has not been reproduced in this order.

18.30.20 Nissan was further asked by the Commission to submit details regarding
what percentage of Nissan's customers seek the services of its authorized dealers
post warranty and what percentage of its customers are repeal customers. Nissan
has submitted that it does not have such data at present. Missan has submitted that
it has started selling cars in India only in July 2010 and most of the owners of
MNissan cars are first ime owners, The Commission has further asked Nissan if its
current service network 1s adequate to handle all its aftermarket requirements
(service/spares) of car owners. Nissan has submitted that its current service netwark
is adequate enough to handle all after market requirements (service and spares) of
cars owners keeping in view number of cars sold by it so far.

Reply of BMW

18.30.21 Pursuant to the Commission’s order dated 28" May, 2013, BMW has
submitted additional information in response to certain queries raised by the
Commission. The Commission had asked BMW to indicate which of ils cars fall
under the following categories: low-end (price below Bs. 5 lakhs), medium range

(Rs. 5-10 lakhs), executive (Hs. 10-20 lakhs) and luxury {Rs. 20 lacs and abowve).
BMW has submitted that all BMW branded automobiles fall under the ‘luxury’
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segment. BMW was further asked to provide a broad profile of its car owners in each
segment, based upon educabional qualifications, occupation, ncome level age and
gender. BMW has submitted a profile of its customers, however, since the Commission
has not relied upon such information in order to reach its decigion in the present
case, the same has not been reproduced in this order.

18.30.22 BMW was further asked by the Commission to submit details regarding
what percentage of BMW's customers seek the services of its authorized dealers
post warranty and what percentage of its customers are repeat customers. BMW has
submitted that such data is not available, however, approximately 78 per cent of
BMW branded automobiles have availed post warranty services from BMW
authorized workshops. BMW has submitted that no separate data is available
regarding repeat customers. The Commission has further asked BMW if its current
service network is adequate to handle all its aftermarket requirements (service/
spares} of car owners. BMW has submitted that its current service network is adequate
enough to handle all after market requirements (service and spares) of cars owners.

Reply of Hindustan Motors

18.30.23 Pursuant to the Commission's order dated 28 May, 2013, Hindustan Motors
has submitted additional information in response to certain queries raised by the
Commission. The Commission had asked Hindustan Motors to indicate which of
its cars fall under the following categories: low-end (price below Rs. § lakhs), medium
range (Rs. 5-10 lakhs), executive {(Rs. 10-20 lakhs) and heoury (Rs. 20 lags and above).
Hindustan Motors categorized its various models in the above-mentioned categories,
in the following manner. Models of Hindustan Motors cars falling in the range of
low end and medium range vehicles include different models of Ambassador. Those
madels of Hindustan Maotors cars falling under the luxury class {(above Rs. 20 lakhs)
include Pajero Sports vehicles. Hindustan Motors was further asked to provide a
broad profile of its car owners in each segment, based upon educational
qualifications, occupation, income level age and gender. Hindustan Motors has
submitted such information, however, since the Commission has not relied upon
such information in erder to reach its decision in the present case, the same has not
been reproduced in this order.

18.30.24 Hindustan Motors was further asked by the Commission o submit details
regarding what percentage of Hindustan Motor's customers seek the services of its
authorized dealers post warranty and what percentage of its customers are repeal
customers. Hindustan Motors has submitted that about 27 per cent of its customers
use the services of its authorized workshops post warranty peried, The Comunlission
has further asked Hindustan Motors if its current service network is adequate to
handle all its aftermarket requirements (service/spares) of car owners. Hindustan
Motors has submitted that its current service network is adequate to handle all after
market requirements (service and spares) of cars owners for both Ambassador and
Pajero models of cars.

Reply of Tata Motors Limited

1B.30.25 Tata has submitted that even those spare parts which are used only in Tata
branded cars are also available from different sources, other than Tata's authorized
outlets, Tata has stated that there are large number of parts which are known as
‘proprietary parts’ which are manufachured by various manufacturers of parts who
supply such parts to Tata and who are also referred to as OESs. In respect of such
proprietary parts there is no condition in the OES agreement to obtain ‘prior consent’
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of Tata before selling them to any party and such spare parts are freely supplied to
the aftermarket without obtaining prior consent from Tata. Further, Tata has
submitted that such OESs which supply “build to print’ spare parts to Tata and who
are required to obtain consent before selling the same directly to any other party,
also supply a large number of such part directly to the aftermarket. Tata has submitted
that most of the spare parts that are supplied by OESs to Tata are also supplied
directly by OESs to the aftermarket and are svailable in abundance in the aftermarket.

18.30.26 Pursuant to the Commission’s order dated 28% May, 2013, Tata has submitted
additional information in response to certain gueries raised by the Commission.
The Commission had asked Tata to indicate which of its cars fall under the following
categories: low-end (price below Rs, 5lakhs), medium range (Rs. 5-10 lakhs), executive
{Fs. 10-20 lakhs} and luxury (Rs. 20 lacs and above). Tala has categorized its various
models in the above-mentioned categories, m the following manmner.

Price range Segment referred to in | Cars falling under the
{ | the guery | _respective price ranges !
Price below Rs. Low End MNana, Indica and Venture
 5.00 Jakhs | |
| Price (Rs.5 " Medium range | Indica, Vista, Indigoe, CS, '
laks-10 lakhs) Indige, Manza, Sumao,
| Sumo Grande, Safari
FPrice (Rs. 10 Executive range Xenon, Atia '
lakhs-20 lakhs)

Price (above 20 lakhs) | Nil | Wil |
18.30.27 Tata was further asked to provide a broad profile of its car owners in each
segment, based upon educational qualifications, occupatian, income level age and
gender. Tata has submitted a profile of its customers based upon occapation, average
age and gender. However, since the Commission has not relied upon such information
in order to reach its decision in the present case, the same has not been reproduced in
this order, Tata was further asked by the Commission to submit details regarding
what percentage of Tata’s customers seek the services of its authorized dealers post
warranty and what percentage of its customers are repeat customers, Tata has
submitted that about 41 per cent of its customers use its authorized service centres in
the post warranty pericd. The Commission has further asked Tata if its current service
network 15 adequate to handle all its aftermarket requirements (service/spares) of car
owners. Tata has submitted that its current service network is adequate enough to
handle all after market requirements (service and spares) of cars owners,

Reply of Skoda

18.30.28 Pursuant to the Commission’s order dated 28% May, 2013, Skoda has, through
the affidavit of Ms, Swapna [ain, company secretary of Skoda, has submitted additional
information in response to certain gueries raised by the Commission. The Commission
had asked Skoda to indicate which of its cars fall under the following categories: low-
end (price below FEs. 5 lakhs), medium range (Rs 5-10 lakhs), executive {Rs. 10-20
lakhs) and luxury (Rs. 20 lacs and above). Skoda has categorized its various models
in the above-mentioned categories, in the following manner:

{a) Fabia falls into “Low end” and “Medium range”

(b] Rapid falls into “Medium range”
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{c) Laura and Yeti falls into “Executive” categary

(d) Superb falls into “Luxury” category
Skoda was further asked to provide a broad profile of its car owners in each segment,
based upon educahonal qua]iﬁcah'uns, occupation, income level age and gender.
Skoda has submitted such information; however, since the Commission has not
relied upon such information in order to reach its decision in the present case, the
same has not been reproduced in this order
18.30.29 Skoda was further asked by the Commission to submit details regarding
what percentage of Skoda's customers seek the services of its authorized dealers

post warranty and what percentage of its customers are repeat customers. Skoda
has submitted that:

Group Customer Retention |
'_Segment 1 (0-4 years from the date of sale) 68 per cent
t 2 (5-7 years from the date of sale) 34 per cent

Segment 3 (8 and above years from the date of sale) 14 per cent

18.30.30 The Comumission has further asked Skoda if its current service network is
adequate to handle all its aftermarket requirements {service /spares) of car owners.
Skoda has submitted that its current service network is adequate to handle all after
market requirements (service and spares) of cars owners. Regarding the scope of
bringing the informal sectors into the fold of authorized network, Skoda has
submitted that presently the informal sector is not regulated by amy Legislation,
Rules, Regulations or Guidelines. The cars are technologically advanced and it is
not in the interest and safety of consumers to allow the informal sector to cater to the
after-market needs without necessary Regulations or Guidelines being in place.

Reply of Ford

18.30.31 Ford has submitted that the Reparts as submitted by the DG is in excess of
the authority; is against the provisions of the Act and is contrary to the facts. Ford
has referred to the Sections 16, 19, 26, 36 and 41 of the Act to esteblish that the duty
of the DG is only to assist the Commission in inquiry and that the Act does not
contemplate a delegation of the power of the Commission to the DG, Ford has
submitted that in the present case the DG has transgressed its power under the Act
by submitting the Report which is not only in nature of an inguiry but also in the
nature of adjudication. Ford has submitted that it 1s settled prinaple of law that if
the authority constituted under a statute transgresses its powers then a report
submitted on the basis of the same is bad in law and is liable to be rejected. Further,
Ford has stated that if a report in the nature of adjudication is submitted before any
authority, it is bound to create bias and cause prejudice to a party. Ford therefore has
submitted that since the DG Reports are adjudicatory m nature would cause bias in
the mind of the authority and thus such a Report is liable to be rejected.

18.30.32 Ford has submitted that the DG Reports as submitted have given an
erroneous interpretation of Section 3(4) and 19(3) of the Act. Ford has submitted that
the differences in the language used in Section 3(3} and Section 3(4) have not been
appreciated by the DG. As per Ford, the use of the words ‘between’ in Section 3(3)
and ‘amongst’ in Section 3(4) of the Act is a conscious act of the legislature. Ford has
submitted that there is no finding by the DG that any agreement entered into by Ford
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with its OESs or its authorized dealers or with suppliers, is amongst more than twao
enterprises or there is consensus as-idem amongst more than two entities. Ford has
submitted that all such agreements are bipartite agreements and as such they cannot
fall within the ambit of Sechion 3(4} of the Act and as such the very foundation/basis
on which the DG has proceeded is erroneous and its Reports are liable to be rejected.

18.30.33 Ford has submitted that there has been complete non-compliance of the
principles of natural justice by DG while conducting the investigation. Ford has
noted that during the course of investigation, the DG had collected material and
other alleged evidences, which are indicative from the Report of the DG, Ford has
submitted that the material collected by the DG has not been provided to Ford that
any such material/evidences is being obtained or recorded against the Ford. Ford
has submitted that for the purpose of investigation, it was the duty of the DG to
provide/furnish all such material /evidences, which the DG has obtamed against
Ford, if the same was to be relied upon and used against Ford. Ford has submitted
that no materisl has been shared and only the factum of there being such evidence is
recarded in the DG's Reports and that no opportunity has been provided to Ford to
clarify /rebut the said material or evidences collected by the DG during its
investigation.

18.30.34 Further, pursuant to the Commission's order dated 28% May, 2013, Ford,
through the affidavit of Mr. Dushyanth [ayakumar, authorized signatory of Ford, has
submitted sdditional information in response to certain queries raised by the
Commission. The Commission had asked Ford to indicate which of its cars fall under
the following categories: low-end (price below Es. 5 lakhs), medium range (Rs. 5-1{
lakhs), executive (Rs. 10-20 lakhs) and haxury (Rs. 20 lacs and above). Ford categonized
its various models in the above-mentioned categories, in the following manner, Models
of Ford cars falling in the range of low end vehicles include Figo, those under the
medium range vehicles (Rs. 5-10 lakhs) include, various models of Fign and Fiesta
Classic. Those models of Ford cars falling under the executive class {Rs. 10-20 lakhs)
and hwoury class (above Es. 20 lakhs) include vanous models of Endeavour. Ford was
further asked to provide a broad profile of its car owners in each segment, based upon
educational qualifications, occupation, income level age and gender. Ford has
submitted that it does not maintain any such data in the above categories.

18.30.35 Pord was further asked by the Commission to submit details regarding
what percentage of Ford's customers seek the services of its authorized dealers post
warranty and what percentage of its customers are repeat customers. Ford has
submitted that approximately 50 per cent of the consumers of Ford availed its services
post expiry of the warrant period. Further, Ford has submitted that it does not
maintain any specific data with respect to repeat customers. The Commission has
further asked Pord if its current service network is adequate to handle all its
aftermarket requirements (service/spares) of car owners. Ford has submitted that its
current service network is adequate to support the needs of Ford's consumers.

Reply of Honda

18.30.36 Pursuant to the Commission’s order dated 28% May, 2013, Honda has
submitted additional information In response to certain queries raised by the
Commission. The Commission had asked Honda to indicate which of its cars fall
under the following categeries: low-end (price below Rs. 5 lakhs), medium range
(Rs. 5-10 lakhs), executive (Rs. 10-20 lakhs) and luxury (Rs. 20 lacs and above].
Honda categorized its various models in the above-mentioned categories, but has
claimed confidentiality regarding the contents of such submissions. Honda, has
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further submitted that the relevant market determination on the basis of the categories
identified above, is without any basis i the eyes of law, since the above-mentoned
categorization has been adopted without taking into account consumer preferences,
characteristics of the cars etc. Honda was further asked to provide a broad profile of
its car owmers in each segment, based upon educational qualifications, cocupation,
income level age and gender. Honda has submitted such details, but has claimed
confidentiality over the contents of such submissions,

18.30.37 Honda was further asked by the Commission to submit details regarding
what percentage of Honda's customers seek the services of its authorized dealers
post warranty and what percentage of its customers are repeat customers. Honda
has submitted such details but has claimed confidentiality on the contents of such
submissions. The Commission has further asked Honda if its current service netwaork
15 adequate to handle all its aftermarket requirements {service/spares) of car owners,
Honda has submitted that its current service network is sufficient in terms of quality,
space, infrastructure and customer satisfaction te handle all after market
requirements.

Reply of Mercedes

18.30.38 Fursuant to the Commission’s order dated 28" May, 2013, Mercedes has
submitted additional information in response to certain queries raised by the
Commission. The Commission had asked Mercedes to indicate which of its cars fall
under the following categories: low-end (price below Rs. 5 lakhs), medium range
(Rs. 5-10 lakhs), executive {Rs. 10-20 lakhs) and luxury (Rs. 20 lacs and above]
Mercedes has submitted that all cars currently being offered for sale BY MBEFIL in
the Indian market are priced above Es. 20 lacs and is in the Luxury’ category.
Mercedes was further asked to provide a broad profile of its car owners in each
segment, based upon educational qualifications, occupation, income level age and
gender. Mercedes has submitted such imformation for the consideration of the
Commission.

18.30.39 Mercedes was further asked by the Commission to submit details regarding
what percentage of Mercedes customers seek the services of its authorized dealers
post warranty and what percentage of its customers are repeal customers, Mercedes
has submitted such information for the consideration of the Commission but has
claimed confidentiality over the contents of such information. Further, Mercedes
has submitted data with respect to its repeat customers but has claimed
confidentiality over such information. The Commission has further asked Mercedes
if its current service network is adequate to handle all its aftermarket requirements
(service,/spares) of car owners. Mercedes has submitted that its current service
network is adequate to support the needs of its consumers.

18.30.40 Mercedes further submitted during aral hearing before the Commission on
7" February, 2013 that 4 per cent of its branded spare parts are sold over the counter
and that in such sales retail buyers as well as multi-brad repairers like Camation
can buy such spare parts.

Reply of Toyota

18.30.41 Pursuant to the Commission's order dated 28% May, 2013, Toyota has
submitted additional information in response to certain gueries raised by the
Commission. The Comurmission had asked Toyota to indicate which of its cars fall
under the following categones: low-end {price below Rs. 5 lakhs), medium range (Rs
5-10 lakhs), executive (Rs. 10-20 lakhs) and luwoary (Rs. 20 lacs and above). Toyota has
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categorized its various models in the above-mentioned categories, but has claimed
confidentiality over the contents of such disclosures. Toyota was further asked to
provide a broad profile of its car owners in each segment, based upon educational
qualifications, occupation, income level age and gender, Toyota has submitted such
information; but has claimed confidentiality over the contents of such disclosures.

18.30.42 Toyota was further asked by the Commission to submit details regarding
what percentage of Toyola's customers seek the services of its authorized dealers
post warranty and what percentage of its customers are repeat customers. Toyota
has submitted such information but has claimed confidentiality over the contents of
such disclosures. The Commission has further asked Toyota if its current service
network is adequate to handle all its aftermarket requirements (service/spares) of
car owners. Toyota has submitted such information; but has claimed confidentiality
over the contents of such disclosures,

19. OQral Submissions of the Informant

191 The Counsel to the Informant submitted that about 95 per cent of workshops
(over 3 lakhs} are operating in Indian automobile aftermarket which work outside
the authorized dealer network and spare parts/diagnostic tools are not made
available to such independent repairers in the aftermarkets. This has resulted in the
development of an industry of spurious spare parts in aftermarkets, which cause
death /injuries besides causing revenue and employment loss. The Counsel to the
Informant though conceded that TATA /Maruti,/M & M make available some spare
parts in aftermarkets in respect of some of their car models, but that the consumers
do not have a choice or right in this regard.

1892 The Counsel to the Informant submitted that none of the OEMs provide life
cycle expenditare /cost to the customers, Neither such information is available on
the website of any of the OEMs, Had it been 50, the OPs would not have relied upon
materials available publicly or through third party research reports, to argue the
availability of such information to their respective customers. Further, the Counsel
argued that OEMs do not provide lifetime warranties. The Counsel also refuted the
submissions of the OPs made on the basis of reputaticnal damage and argued that,
an the contrary, availability of spare parts in aftermarkets would strengthen the
reputation of OEMs. It was further argued that the profit margins in secondary
markets are substantially higher than primary markets. It was urged that none of the
OPs submitted evidence to support their theory that higher prices in aftermarkets
affecked the prices of their products in the primary market.

19.3 The Counsel to the Informant suggested that even if a customer of an OEM is
desirous of calculating the life cycle costs, no price list of spare parts is made available
to the customers and was made available only to the dealers. It was contended that
due to frequent and random changes in the prices of spare parts in the aftermarket,
the consumers canmot work out the lifetime costing of the product.
194 The Counsel supported the findings of the DG and submitted that the secondary
market would not be different from the primary market only in the following twa
cases:

(i} If the consumers are able to switch spare parts or

(ii} If it i= possible for the consumers to switch product in the primary market.
The Counsel argued that none of the aforesaid conditions were met in the present
matter as switching costs are too high and referred to various case laws to support
his submissions. |
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19.5 On the issue of relevant market, the Counsel to the Informant argued that there
are two relevant markets. The primary market is for sale of car and the secondary
market is for spares /services. In the context of determining the ‘relevant market’ the
Counsel reiterated his earlier submission that since life cycle costing of a car could
not be effectively worked out by the car users, therefore, the submissions of the OPs
supgesting a unified systems markel do not stand.

19.6 Lastly, the Counsel argued that IPRs do not have absolute pverriding effect on
competition law. In this regard, it was also highlighted that the OPs have already
admitted before the Commission that their agreements contain restrictions and have
tried to justify such restrictions under Section 3(5} of the Competiion Act.

20. Decision of the Commission

20.1 The Commission has carefully gone through information, report of the DG and
averments of the parties i the present case. The Comumission notes that in addition
to substantive issues involved in the matter, some of the Opposite Parties have also
raised objections regarding jurisdiction of the Commission to inguire the conduct of
those OPs which were not named specifically in the information filed by the
Informant.

20.2 Before determination of the substantive issues, therefore, the Commission deems
it proper to deal first with the objections raised by the OPs regarding jurisdiction of
the Commission in the present matter.

20.3 Issue of Jurisdiction

20.3.1 A plea has been advanced by some of the OEMs like MSIL and Missan that the
Commission does not have the jurisdiction to investigate and proceed against any
ather OF other than the three OPs, viz., Honda, Volkswagen and Fiat, named in the
information. The OFs have argued that as the Informant had named only above 3
parties, the directions under Section 26{1) should be construed to have been given to
investigate the entities named in the information, The [iG had no power to investigate
other OPs and as such the proceedings against those OEMs who were not named in
the information is vitiated. It has also been contended on behalf of MSIL that
Informant has not raised any allegations against it for any violation of the provisions
of the Act.

20.3.2 In view of the Commission, the plea taken by the OPs is wholly misconceived.
The Commission is a statutory body, established under the Act with the legislatve
mandate inter glia to prevent the practices having adverse effect on competition, to
promote and sustain competition in the markets, ko protect the intevests of consumers
and to ensure freedom of trade carred on by other participants in the markets, in
India. To perform the above-mentioned functions, under the scheme of the Act, the
Comumission is vested with mquisitorial, investigative, regulatory, adjudicatory and
advisory jurisdiction. The Commission is entitled to evolve its own procedure under
Section 38(1) of the Act for conducting inquiry as contemplated under the provisions
of the Act. Further, the said inquiry is set into motion before the Commission in
accordance with the provisions of Section 19 of the Act, which is to be conducted by
the Comumission as per the procedure provided under Section 26 of the Act. Under
Section 26(1) of the Act, the Commission has to form only a Prima Facie opinion as ko
the existence of contravention of any provision of the Act and pass a direction to the
DG to cause an investigation to be made into the matter and submit its report. The
direction under Section 26(1) 15 an administrative direction to the DG for
investigation of contravention of provisions of the Act, without entering upon any

L1 COMFPETITION LAW REPORTS < OCTOBER, 2014



2014] In re: Shamsher Kataria v, Hemda Siel Cars [ndia Lid, and Ors 0059
{Ashok Chawla (Chairmran), Anurag Goel and Mr. M.L. Tayal (Members))

adjudicatory or determinative process. [t does not effectively determine or affect
rights or obligation of the parties.

20.3.3 Placing reliance on the order of the Hon'ble Supreme Court passed in CCI v,
Sail case (2010 Comp LE (061 (Supreme Court)), the Commission has held in number
of cases that considering the nature of the proceedings before the Commission (largely
inguisitorial in nature), the Commission is not required to confine the scope of
inguiry to the parties whose names figure in the information. The purpose of filing
information before the Commission is only to set the ball rolling as per the provisions
of the Competition Act, 2002. The scope of inguiry is much broader and the
Commission is not restricted in its inguiry to consider the material placed by the
parties only, Even if the Informant subsequently does not participate in the
proceedings or does not furnish any evidence during investigation or inquiry or
seeks to withdraw the matter it is not the requirement of law that proceedings should
be dropped or closed and the Commission may cantinue with the proceedings to
take it to logical conclusion. This is so because being an expert body clothed with a
duty to prevent practices having adverse effect on competiion in the markets, the
Commission is mandated by law to examine the issues in a holistic and not in a
piecemeal manmer. For example, if any information regarding cartelization is filed
before the Commission or the Commission takes suomoto cognizance of such matter
and at the stage of forming Prima Facie opinion name of only two entities participating
in the cartel is known and matter is referred to the DG for investigation. During
investigation the [N may come to know that not only the parties named in the
direction of the Commission but other players in the same industzy are also invalved
in the alleged cartelization. In such a case to hold that the Commission cannot direct
the DG to investigate the conduct of other parties would render the inquiry inchoate
and not only the Commission will be deprived of doing complete justice in the
matter but it will also lead to multiplicity of proceedings, though emanating from
same series of conduct, which the law always seeks to avoid.

20.3.4 Even when tested on the rouchstone of facts, this case stands on stronger
footing. As Is evident from the prayer of the Informant reproduced in paragraph
1.14, he has requested the Commission to hold an enquiry into the anti-competitive
practices of the named OPs (viz,, Honda, Volkswagen and Fiat} and all motor vehicle
manufacturers found to be engaging in similar activities. It is pertinent to note that
although only 3 OPs were named in the information but the information and
additional information disclosed that the allegations were confined to the named
OPs and the Informant had requested the Comumission to inguire into alleged anti-
competitive conduct of other OEMSs also.

20.3.5 Further, the Commission also considered the additional information Hled by
the Informant on 27 January, 2011, alleging cextain restrictive practices by the OPs
named m the information and by other vehicle manufacturers in viclation of the
provisions of the Act. The Commission on consideration of the facts of the case and
averments made in the information formed its Prima Facte opinion under Section
26(1) of the Act and gave directions, vide order dated 24% February, 2011, to the DG
to investigate the matter.

20.3.6 The direction of the Commission was with respect to alleged anti-competitive
comduct by the said industry in general and not specifically qua the car manufacturers
named in the information. This ig apparent from the order of the Commission dated
26% April, 2011 which was passed after considering the request of the MG when he
found, at that stage that alleged anti-competiive conduct was not confined to the
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named entities in the information but was prevalent across the industry. Further,
while directing the DG to investigate against those car manufacturers also who
were not specifically named in the information, the Commission treated the almost
similar conduct of all car manufacturers equally and gave mandate to the DG that
he can investigate the matter against not only the named car manufacturers but
against other car manufacturers as well.

20.3.7 In the present case the DG brought the matter to the Commission and thereafrer
exercising its power under the Act, the Commuission allowed the request in order to
achieve the objectives of the Act, as mentioned in the preamble and in discharge of
its funchons under Section 18 of the Act. The Commission, therefore, cannot be said
to have committed any irregularity by allowing the request of DG for doing thorough
and complete [rvestigation as mandated under the Act for achieving its objectives.
It is alse noted that all OPs were given ample opportunity by the DG to present their
case and without exception all of them have indeed taken that opportunity to make
detailed submissions. Further, all OPs have not only submitted their detailed
objections to the report of the DG but they have been heard at length by the
Commission and they were further allowed to submit written arguments, All these
facts demonstrate that principles of natural justice were followed by the Commission
at every stage of inguiry and none of the OPs has claimed that DG has drawn
findings against it without affording sufficient opportunity of hearing.

20.3.8 The Commission is of the opirion that the objections taken by the OFs regarding
jurisdiction of the Commission are not only contrary to the scheme of that but also
do not capture the factual position in the correct perspective. Based on above
discussion the contention raised by the OPs has no force and is liable to be rejected

20.4 The Commission notes that the following substantive issues arise for
determinanon in the case.
Issue 1: Whether the Opposite Parties have violated the provisions of Section 4 of
the Act as has been alleged?
Issue 2: Whether the Cpposite Parties have violated the provisions of Section 3 of
the Act as has been alleged?
20.5 Determination of Issue No. 1

The determination of this issue involves determination of following three sub issues:
i- What is the relevant market?
ii. Whether OPs are dominant in the relevant market?
iii. I[f yes, whether the OFs have abused their dominance in violation of Section 4
of the Act?
Determination of Helevant Market
20.5.1 Relevant market has been defined in sub-sections (r), (s} and (t) of Section 2 of
the Act in the following manner;
Section 2

(r) “relevant market” means the market which may be determined by the
Commission with reference to the relevant product market or the relevant
geographic market or with reference to both the markets;

(s} “relevant geographic market” means a market comprising the area in which
the conditions of competition for supply of goods or provision of services or
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demand of goods or services are distinctly homogenous and can be
distinguished from the conditions prevailing in the neighbouring areas;
(t) “relevant product market” means a market comprising all those products or
services which are regarded as interchangeable or substitutable by the
consumer, by reasen of characteristics of the products or services, their prices
and intended use;

The conditions to determine relevant market have been elaborately dealt in

Sub-section (5} {6) and (7) of Section 1% of the Act, are reproduced below,

Sechion 19

19%{5) For determining whether a market constifutes a “relevant market” for the
purposes of this Act, the Commission shall have due regard to the "relevant
geographic market” and “relevant product market”
19(5) The Commission ghall, while determining the “relevant geographic market”,
have due regard to all or any of the following factors, namely;

[a) regulatory trade barriers;

(b} local specification requirements;

(c) national procurement policies;

(d) adequate distribution facilities;

(e} transporl costs;

(f) language;

(g} comsumer preferences;

(h) need for secure or regular supplies or rapid after-sales services,
197} The Commission shall, while determining the “relevant product market”,
have due regard to all or any of the following factors, namely:

(a) physical characteristics or end-use of goods;

(b} price of goods or service;

fc) consumer preferences;

(d) exclusion of in-house produchion;

(e} existence of specialised producers;

(f) <lassification of industrial products.

a) Relevant Product Market

20.5.2 As per the definition under Section 2(t) of the Act, the “relevant product
market” comprises all those products or services which are regarded as
interchangeable or substitutable by the consumer, by reason of characteristics of the
products or services, their prices and intended use. The DG, during the course of its
inveshigation, considered the nature of the business and conduct of the OEMs and
comeluded that the product market in the automobile sector can be categorized under
the following heads:

1) The Primary Market: consisting of the manufacturing and the sale of the

passenger vehicles; and

1) The Secondary Market or the aftermarket: comprising of the complimentary or

secondary products and services which are complimentary to and follow on

from the primary product:

Therefore, the DG has considered three product/service markets for the purpose of
investigation 1in this case. The first relevant market is the primary market for the
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“sale of cars in India" as determined by the DG, based on the factors given in
Section 19(7) of the Act. The second relevant market, e, the aftermarket, is divided
into two separate segments, as follows:

a) Supply of spare parts, including the diagnostic tools, technical manuals,
catalagues ete for the aftermarket usage; and

b) Provision of after sale services, including servicing of vehicles, repair and
maintenance services.

20.5.3 The DG has gathered, during the course of its investigation, that due to the
specific technical features of the spare parts of each brand of cars manufactured by
the OEMs, there are limitations on the possibility for a consumer (owner of the car of
a brand) to switch to the secondary product of another OEM (spare parts of other
brands of cars). In fact, the DG has discovered that even intra-brand substitutability
of spare parts is greatly limited. The D}G has concluded that once the primary product
has been purchased, consumer choice is confined to those aftermarket products or
services compatible with that primary product.

In other words, consumers are to a greater or lesser extent locked into certain
aftermarket suppliers.

20.5.4 Belore discussing the issue further on facts, we would want to provide a
conceprual framework relating the issues of “aftermarkets” and “systems market”
as concepts of competition law, which shall help in a better understanding of our
analysis of the related issues in this case.

20.5.5 In the first instance it is important to discuss the two "relevant market” concepts:
(a}) a unified systemns market and (b) aftermarket. An aftermarket is a special kind of
anbi-trust market consisting of unique replacement parts, post warranty service or other

“consumables” specific to some primary product The term, therefore, refers to markets
for complementary goods and services such as maintenance, upgrades, and replacement
parts that may be needed after the consumer has purchased a durable good.

20.5.6 A typical allegation is that the durable goods producer (i.e. the OEM or the car
manufacturer in the present case) behaves in a fashion that stops alternative
producers from offering the complementary good (restrictions imposed on the OESs)
or service with the result that the original durable goods producer monopolizes the
aftermarket. This is the core allegation of the Informant in this case. This monopoly
behavior and the concomitant abuse of such monopoly market power allow the
monopolist in the primary market to charge supra-competitive prices and impose
other restraints in the aftermarket.

20.5.7 OEMs have submitted that the correct “relevant market” in the present case is
a unified ‘systems market’ comprising a set of products or services, which cannot be
distinguished into two different anti-trust markets, since the consumers demand
the primary and the secondary products as a ‘system’ and determining inter-
changeability and substitutability of such products when distinguished into different
markets are an inefficient determination of competitive market behavior for such
complex durable goods where the competition for the sale of the products exists at
the “point of sale of primary goods” (even if consumers are uninformed, have high
swiktching costs and become locked in ex post).

20.5.8 One of the main contentions of the OEMs who have supported the theory of a
‘syatems market’ is that the consumers who buy a "durable product’ like a car,
engage in a wholelife cost analysis, at the “point of sale of the primary product”
and even if the consumers become locked in after they make their equipment purchase,
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the OEMs will not charge supra-competitive rates in the aftermarket as a result of
“reputational effects” of the OEMas in the primary product market.

20.5.9 The Commission disagrees with such submissions of the OEMs and is of the
opinion that the ‘relevant market® for cars and that of spare parts consists of multiple
markets, i.e., a market for primary products and separate markets for the secondary
product(s) associated with each primary product (e.g. one market for all cars,
individual markets for spare parts and repair and maintenance services. The
Commission is of the view that the primary basis for determination of the existence
of a ‘systems market’, as argued by the OEMs, do not exist in the present case. The
Commission is of the opinion that based upon the investigation of the DG and
submissions of the Informant about the automoebile sector in India:

(&) custamers do not engage in whole life costing; or

{b) reputation effects do not deter the OEMs from setting supra competitive price
for the secondary product.

20.5.10 We have provided detailed analysis of our conclusions in the relevant parts
of the order. At the same point, the Commission is of the opinion that an aftermarket
does not exist in every instance where a primary and a secondary product are
involved. For example, a Gillette razor and its blades, a printer and its cartridge an
apartment and its maintenance costs, may not necessarily be in an aftermarket
market structure.

20.5.11 For example, if Gillette increases the price of the blades of a particular razor
and & Gillette consumer carmot use any other brand of blades with the particular
Gillette razor, the question we need to ask is if the razor owner can switch to another
razor brand, say Phillips, without incurning substantial switching costs. The
Commission is of the view that one of the criteria in deciding whether the primary
and secondary products form part of one systems market or two separate markets is
the cost of the primary product. If the owner of the primary product can easily
switch to another competing primary product, the primary product and secondary
product may be clubbed to form a systems market. Since this is not so the case in
automobile sector, the Commission is of the opmion that ‘sale of cars’ and ‘sale of
spare-parts’ and ‘repair and maintenance services’ do not form part of a systems
market.

20.5.12 As per the Commission, one of the key factors in choosing one product rather
than another [and, therefore, the associated level of utility) depends, among other
things, on the ‘product price’. Therefore, where it may be easier for a consumer to
shift to a different razor (where an average Gillette razor may be priced at Rs. 500)
than for the same consumer to shift to a separate car {average price of a car would be
Rs. 3 lac or more), consumer will shift to another primary product than to pay
incrementally exploitative prices for the secondary product(s).

20.5.13 Another relevant factor, that the Commission should consider is whether a
consumer can shift to another primary market product, 1.e,, another competing seller,
without bearing substantial switching cosis or financial burden. In the opinion of
the Commission, one cannot disregard the fact that once a comsumer purchases an
automobile, post registration, its price depreciates and therefore an automobile owner
will usually incur a loss if he needs to sell his existing car and switch to another
brand of car. Therefore, in the present case if an owner of an automobile needs to
switch to another automobile of a competing OEM, he will have to bear 2 high
switching cost.
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20.5.14 We now tum to our substantial analysis of the relevant market for the present
case.

20.5.15 The Commission is in agreement with the DG's findings that there exists a
primary market for “sale of cars in India” and two aftermarkets for “sale of spare
parts” and “repair and maintenance services” respectively. An aftermarket is a
market for a secondary product, that is, a product which is purchased only as a
result of buying a primary product. For example, replacement heads for razors {the
secondary product) and razors (the primary product). The primary product and the
secondary product are complementary. Competition issues in the aftersales market
usually emerge in cases where the firm, the supplier, is also able to control the
aftersales markets. The common allegation of competition infringements in such
markels is that the producer of durable goods prevents other aftermarket firms from
offering complementary goods or services, thereby abusing its dominant position in
the aftermarket The allegation of infringing competition resulting from a conduct
that affects both primary market and aftermarket of specific durable consumer goods
is different from competition issues at other markets. Therefore, it is pertinent to
understand if the durable goods and the related consumable goods form a part of
the same relevant market.

20.5.16 It is observed that one of the parameters to consider the issue of
interchangeability /substitutability is to determine the compatibility between the
secondary products vis-&-vis the various brands of primary products. From the
point of view of the present case In order to gauge compatibility /substitutability
between the primary marckets and the secondary markets it needs to be ascertained
whether the owner of a particular brand of car is capable of substituting the use of
the spare parls af his brand of car with that of another brand of car, manufactured
by a different OEM or is his cheice of spare parts limited to that of his own brand
of car. Therefare, a consumer of the automobile market in India, e.g., the owner of
a Maruti Alto cannot switch to using the spare parts of a Honda Brio. Further, the
Maruti Alto owner has very limited ability to use the spare parts of Maruti Ertiga.
Such limited interchangeability, is primarily due to technical differences between
the various primary products, which often mean that the choice of complementary
products or services compatible with the primary product is limited, If the owner
of a brand of car needs necessarily the spare parts of that brand of car, then it
would imply that there is no supply side substirutability and the primary market
for cars for each brand of car and their respective secondary market {aftermarket)
are distinct relevant product markets,

20.5.17 The Commuission notes that although the DG, based upon its investigation,
has categorized the secondary relevant market (the automobile aftermarket) into
two separate segments, consisting of "sale of spare parts” and "repair and
maintenance services”, in the opinion of the Comumission the two segments of the
automobile aftermarket are different, yet inter-linked and inter-connected. An
automcbile is a highly technical product, using superior electrical and engineering
features, and an owner of a car to fit the spare parts into the machine often requires
the services of a specialized technician. However, at the same time minor repairs
could be carried out by the owner himself or where the owner buys the branded
spare park(s) from the OEM'’s authorized dealer and then separately hires a local,
trugted technician to fit such spare parts into his car, besides carrying out other
repair jobs Additionally, the servicing of a car, whether at the authorized dealer
workshop or otherwise, may not always require new spare parts to be fitted in and
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could chiefly require the technicians to repair or fine-tune existing spare parts.
Therefore, the owner of an automaobile in most parts do not operate in the market as
purchasers of spare parts but require the service of individuals or firms engaged in
maintenance and repair work, however as mentioned above, in some cases could

operate an each segment of the automaobile aftermarket,

20518 However, spare parts and diagnostic tools are not demanded in the market
in itself, but can be only consumed as part of the repair and maintemance services,
whether such repair work is being provided concurrent to the purchase of the spare
part on the floor of the OEM authorized dealer's workshop or separately arranged
by the owner, No consumer demands a spare part, e.g., a clutch (which control
whether automobiles ransmit engine power to the wheels) or a carburetor (a device
that blends air and fuel for an internal combustion engine} without the services of a
technician, capable of effectively fitting or repairing the existing engine of an
automobile with the new spare parts. In the same way, the repair services of an
automobile technician are of no use unless such technician is provided with the
applicable spare parts or diagnostic tools to conduct the repair job, except in a few
instances where the repair work does not require replacement of depreciated or
work-out spare parts. Therefore, spare parts and repair services may be demanded
simultaneously or concurrently and in a few instances car owners may only access
one segment of the aftermarket, where they either themselves provide the repair
services or where repair services do not involve replacement of spare parts. Therefore,
in view of the Commissicn the two segments of the Indian automobile aftermarket
are different, yet inter-linked and inter-cormected.

20.5.19 In the context of defining markets in the present case, a reference may also be
made to the European Union’s Notice on the Definition of the Relevant Market
RElevant exiract of Point 56 of the Notice is reproduced below:

. when considering primary and secundary markets, in particular, when the
behawcru: of undertakings at a point in time has to be analysed pursuant to
Article [82 EC). The method of delining markets in these cases is the same, e
assessing the responses of customers based on their purchasing decisions to
relative price changes, but taking into account as well, constraints on substitution
imposed by conditions in the connected markets. A narrow definition of market
for secondary products, for instance, spare parts, may result when compatibility
with the primary product is important. Problems of finding compatible secondary
products together with the existence of high prices and a long lifetime of the
primary products may render relative price increases of secondary products
profitable. A different market definition may result if significant substitution
between secondary products is possible or if the characteristics of the primary
products make quick and direct consumer responses to relative price increases of
the secondary products feasible.” (Emphasis added)

20.5.20 The Commission is of the view that in the current case compatibility between
the primary market products and secondary market products are of primary
importance. The basic element of the definition of the “relevant product market”
under Section 2(t} of the Act is that it constitutes of the product at issue as well as all
economic substitutes for the product. The US. Supreme Court held in Brown Shoe v_
United Siates, 370 U.S. 294, 335 (1962}, that the “The outer boundaries of a product
market are determined by the reasonable interchangesbility of use or the cross-
elasticity of demand between the product itself and substitutes for it.” In the given
case, due to the technical specifications and the complex engineering used to
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manufacture each brand of cars by the OEMs, the spare parts of one brand is not
compatible with that of another and therefore the products in the secondary market
for spare parts are not interchangeable with those of the primary market and, under
Section 2(t), they constitute distinct relevant product markets.

20.5.21 Some of the OEMs (eg. M & M, Ford, Volkswagen} in their written
submissions have stated that in determining the “relevant product market”, the
Commission should not only consider the inter-changeability or substitutability
of a particular model of an automobile, buts its intended use, characteristics and
price, under Section 2(t) and 19 of the Act, The OEMs have submitted that a luxury
car cannot meant to be interchangeable or substitutable with any other automobile
maodel in the mid segment cars as the characteristics, features, price, etc., of such
huxury automobiles would be different from those in the mid market or the economy
segment of automobiles. The OEMs have submitted that the relevant product market
would be various product markets in the Indian automotive sector based on various
segments of automobiles, viz., small or economy car segment, mid market car
segment and the luxury car segment. Keeping in view of such submissions, the
Commission in an order dated 28" May, 2013, had asked the OEMs to indicate
which of its cars fall under the following categories: low-end (price below
Rs. 5 lakhs), medium range (Rs. 5-10 lakhs), executive (Rs. 1020 lakhs) and luxury
(Rs. 20 lacs and above). OFs have submitted their response to the aforesaid
query of the Commission and have divided their varous models of cars as per
the above-menticned categories. Their submissions have been reproduced in the
relevant part of this order.

20.5.22 However, the Commission, after the perusal of such submissions, is of the
opinion that such a determination of the relevant product market is unnecessary
for determining the present case on its merits. As it will be evident from the
following paragraphs of the order that the Commission is of the opinion that a
‘systems market’ does not exist in the present case and that the relevant product
market consists of the primary market for the sale of automobiles and the secondary
markets for the sale of spare parts and repair and maintenance services. The
Commission is of the opinion that for the purpose of this case, in order to correctly
determine the relevant product market, the delineation of the primary market into
separate automobile segments is not necessary. The primary market, consisting of
sale of cars in India can be segmented based upon the price of such automobiles,
as demonstrated by the order of the Commission, dated 28* May, 2013. Further,
the primary market can be segmented based upon the characteristics and intended
use of the automobiles. As is evident from the submissions of some of the OEMs,
{e.g. Honda and MSIL), the primary market can consists of cars that fall under the
same price range, for example, low-end (price below Rs. 5 lakhs), but may have
different characteristics or intended use. For example, MSIL has submitted that
two of its models “Eeco” and “Alto” fall under the same price range, i.e, low end
(below Rs. 5 lakhs), however, while the former is intended to be a dual purpose
vehicle (both for commercial and family use), the latter is mainly intended to be
uged as a passenger car. Therefore, the segmentation of the primary market, withoul
adequate considerations to the characteristics of intended use of such cars would
not be appropriate.

20.5.23 However, as discussed above, the Commission is of the opinion that a
segmented primary market has no bearing over the determination of the relevant
market for this case, as per the provisions of Section 2(r) read with Section 2{s) and
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(t) of the Act. The determination of the relevant market is not an end by itself but is a
means to analyze the position of strength, enjoyed by an enterprise in such a market,
as per the provisions of explanation (a) to Section £(2) of the Act, to determine if such
an enlerprise 1s in a domuinant pesibion in such a relevant market. Therefore, the task
of the Commission is to identify that relevant market where the dominance of the
enterprise is being felt. As per the allegations of the Informant and the investigation
of the DG, the OEMSs are restricting the sale and supply of spare parts and technical
information, diagnostic equipments and tools to independent automobile service
providers and indirectly determining the purchase or sale prices of both the price of
automobile spare parts as well as the price of repair and maintenance costs due to
the monopoly maintained by the OEMs in the supply of their respective brand of
spare parts, diagnostic tools and technical information. Therefore, it is in the
aftermarket of spare parts, diagnostic tools and technical manuals and not in the
primary market of sale of cars where the alleged dominance of the OEMs is being
felt. It is in the aftermarket for automobile spare parts and repair services, where
each OEM are being alleged to operate independently of competitive constraints
allowing them to affect their competitors, i.e, independent repairers and their
customers. Consequently the aftermarket thus constituted by the market of the OEMs*
spare parts, diagnostic tools and technical manuals, required by the independent
repairers must be regarded as the relevant market for the purposes of the application
of Section 4 of the Act. It is in fact the market on which the alleged abuse was
committed.
20.5.24 According to the E1J. Notice on Market Definition:
“Market definition is a teol to identify and define the boundaries of competition
between firms, [t serves to establish the framework within which competition
policy is applied by the Commission. The main purpose of market definition is to
identify in a systematic way the competitive constraints that the undertakings
involved face. The objective of defining a market in both its product and geographic
dimension is to identify those actual competitors of the undertakings involved
that are capable of constraining those undertakings’ behaviour and of preventing
them from behaving independently of effective competitive pressure.” (Italics
added}

The Commission is of the opinion that the effective compefifive constraints that
needs to be analyzed in the current case is not in the context of the primary market
for the sale of cars, but the aftermarket for the sale of automobile spare parts and
repair and maintenance services. Therefore, even if the primary market is subdivided
into various segments the competitive constrainls or effective competitive pressure
in the aftermarket remains unchanged. As has been shown in the paragraphs below,
the market power that each of the OEMs enjoys over its customers and competitors
is due to the lock-in effect in the aftermarket for sale of spare parts and maintenance
services. In this context it is irrelevant whether the primary market is considered to
be a single monolith relevant market for a particular brand of car or is divided in
separate relevant markets depending upon characteristics of a particular model of 2
brand of car, its price or its intended use.

20.5.25 To illustrate the situation with an example, if the contention of the OEMs
is accepted and the primary market for the sale of automobiles is divided into
various segments, e.g., luxury, mid-level or economy segments, Honda's Brio,
Henda City and Honda CRV will belong to different relevant product markets,
since the price and characteristics of each of such Honda models are different.
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Hewever, a consumer of a Honda brand car, irrespective of the model of car he
owns is locked in the same aftermarket. Therefore, if a Honda consumer needs to
repair or service his car, he will have to avail the services provided by Honda's
authorized dealers irrespective of the brand of car he owns. Therefore, the
competitive constraints which a Honda car owner faces is in the aftermarket where
he is locked in and is forced to avail the services and the spare parts specific to
Honda branded cars. Therefore, the assessment of the boundaries within which
the competitive constraints needs to be analysed in the Indian automaobile sector is
in the automobile aftermarket and not the primary market for the sale of cars.
Consequently, the need to delineate the primary market into separate car segments
based upon each car's characteristics, price or intended use is unnecessary to
determine the issues raised in the current case.

20.53.26 The OEMs have submitted that the relevant market is the unified market for
the sale of cars and that there is no separate market for the sale of spare parts or the
provision of after sale services. The OEMs have submitted that the car market is in
fact a complete ‘systems market’ which consists of a durable primary product and
ar-going supply of spare parts and maintenance and repair services. As per the
OEMs a system market is likely to be appropriate “where customers engage in whole
life costing”...or where effective primary markel competition ensures that the overall
price is not excessive, or where reputation effects mean that setting a supra
competitive price for the secondary product would significantly harm a supplier’s
profits on future sales of its primary product” (Maher Dabbah, EC and UK
Competition, pp. 47}, Where by necessary implication, neither of the conditions set
out above applies, a multiple markets definition may be appropriate. The
Commission is of the view that for the below mentioned reasons, none of the above
conditions have been met in the current scenario.

20.5.27 The “systems market” approach is based on the concept of ‘life cyele costing’
or ‘whaole life’ cost analysis which suggests that consumers preference for a make
and model locks him into that car system market where pricing, and availability of
spares and service facilities do not impact the basic decision as regards the primary
product. The underlying assumption is that in a differentiated market consumers
are well informed of prices in both the markets and are capable of rational decision
making process. Once a decision is made on the primary market the scope afforded
for exercise of monopoly power of OEMs in the spares and services market comes
under scrutiny.

Whaole life cost analysis:

20.5.28 The Commission is of the opinion that a significant proportion of buyers in
the primary market do not take into account the life cost of motor vehicles before
purchasing such produocts. The DG, during the course of its investigation has asked
the OEMSs to confirm the after sale services and maintenance cost of their vehicles
Several OEMs have expressed an inability to provide such information and has
contended that it is difficult to estimate the repair and maintenance costs as the
same are dependent on several factors including the driving expertise, geographical
conditions, road conditions etc. As per the DG's Report, many of the OEMs have
even contended that such data 15 confidental in narore thereby indicating that the
same 15 not shared and made available to the consumers at the time of sale of the
cars. The replies of each OEM regarding the estimated cost of after sale services of
users of their respective brands of cars have been summarized in the table below:
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TABLE1

| Summary of Response ]

Bnw

The Company wide reply dated 6" February, 2012, submitted
that the cost of after sale service for any car user depends
upon varigus factors such as age, mileage, dnving habits of
the user etc. Hence it is difficult o indicate maintenance
rost figure of car. .

Fiat

The company expressed inahility to fumishing such details
stating that the after sales actvity of Fiat cars are handled
by Tata Motors Limited.

| Ford

The company stated that this data is not available to them, |

' General Motors

The company vide letter dated 13" February, 2012,
submitted a list containing estimate of annual cost of routine
aftersale services on kilometer basis. |

Hindustan Motors

Hindustan Maotors stated that most of the cars come to
their dealers/services center during the warranty period.
They do not have data outside the warranty period.

' Mahindra and Mahindra

Although Mahindra did submit an estimate of aftersale
service of Mahindra branded cars, they consider such
information as commercially sensitive and confidential in
nature.

The company has not furmished any information on the
issue

Maruti pide letter dated 22* February, 2012 have submitted
that it does not maintain records for the estmated annual
cost and for lifetime cost of after sales service for all
automobiles manufactured by it |

Mercedes wide letter dated 1* March, 2002, have submikted
that a very large number of models and valiants based on
different options for driveline and other system
components and hence, the cost of service varies for car to
car, depending upon its age and mileage ele. |

The company submitted that they do not have data on
annuzl basis.

The company has stated that they do not have an estimate
of anrmsz] cost of aftersale service over the life cycle of their
brand of vehicles. ]

Skoda has submitted an estimate of the aftersale service
and other maintenance costa of Skoda branded cars,
however, such data is treated confidential by the company,

' Tata Motors

The company, wide its letter dated 28 February, 2012, has
submitted that such cost will vary from model to model,
usage of car, age of the car, terrain on which such cars are
driven, driving habits etc and therefore the company is
unable to generalize to furmish details.

Toyota
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| Volkswagen The company vide letter dated 27% January, 2012 has
submitted periodic maintenance/service cost of some of
the Volkswagen and Audi branded cars. However, such

| data is claimed to be confidential by the company.

20.5.29 In Eastman Kodak Company v. Image Technical Services Inc., [304 U.5. 451 (1992},
at p. 473-474] the US. Supreme Court held that:

“Lifecycle pricing of complex, durable equipment is difficult and costly. In order
to arrive at an accurate price, a consumer must acquire & substantial amount of
raw data and undertake sophisticated analysis. The necessary information would
include data on prce, quality, and availability of products needed to operate,
upgrade, or enhance the initial equipment, as well as service and repair costs,
including estimates of breakdown frequency, nature of repairs, price of service
and parts, ...... Much of this information is difficult—some of it impossible—to
acquire at the ime of purchase...”

As is evident from the paragraph above, the more complex equipment becomes, the
maore difficult it would be for a consumer to undertake a life-cost analysis. For example,
in the case of a razor and blades; where the razor is the primary product and the
blades the secondary consumable product; the only information that the consumer
require ix about the blade, There is no need to collect any raw data and no need to
perform any analysis, Such a consumer knows how many Bmes he needs to shave a
week and by inquiring the carrent price of the blades, he is able to determine his
approximately weekly expense of using the pacticular brand of razor. However, the
same is not true for complex durable machines, For example an automobile, a photocopy
machine, an industrial equipment or other complex machinery has several parts and
for an unsophisticated consumer to make equipment purchasing decisions based on
accurale assessment of the total cost of equipment, setvice, spare parts over the lifetme
of the machine is often impossible. This is because, such dedsions would require the
consumer to have knowledge of a large number of varables, such as, frequency of
breakdown, degrees of equipment use, future fuctuations of price of spare parts,
development of advances features of the existing primary equipment, & decrease in
the ability to repair outdated models of the primary equipment ebe.

20530 Some (OEMs have submitted that they provide their consumers with a price-list
of the spare parts. The price-list is the raw data, based upon which the consumers
need to undertake a sophisticated analysis to determine the actual life cycle of a car.
As disoussed above, such analysis for a prospective car owner is based upon several
variables, including frequency of break-downs, conditions of road, proposed distance
to be ravelled, average run of the vehicle, make and model, age of the vehicle, road
condition, owners atttude towards maintenance of vehicle, driving habits and profile
of the workshop where repairs are undertaken etc. Therefore, to be able to successfully
undertake a life~cost analysis, it is crucial that the following conditions are met:

a) the raw data required to perform such life-cost analysis is available with the

purchasers of the primary product; and

b} the purchasers, at the time of purchasing the primary product, is capable of

analyzing such data to determine the cost likely to be incurred by them during the

life-span of the primary product
20.5.21 The Commission ia of the opinion that both the above conditions are not met
in the context of a consumer of an automaobile. Apart from a price catalogue, no other
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data is available with the purchasers at the time of purchasing a car in the primary
market. For example, he does not know, the number of frequency with which his car
may break-down, the driving conditions of the roads on which he intends to travel
ete. Even if he had such data, given the complex nature of the primary market product
and the number of variables that one would need to consider to undertake a life cost
analysis, the Commission is of the view that a prospective car owner is incapable of
performing such analysis.

20.5.32 The U.5. Supreme Court in the Kodak case held that lifetime costing by the
consumer was not a feasible test as, given the high cost of information gathering
and the possibility that a seller could discriminate betwesn a sophisticated and
unsophisticated consumers; it made little sense to assume that equipment purchasing
decisions were based on an accurake assessment of total cost of equipment, service
and parts over the life time of the machine [Eastman Kodak, p. 473-474]. It is pertinent
to note that if the consumer of the secondary product is a sophisticated consumer,
for example, if the consumer of the secondary product is an indusirial consumer
which regularly makes bulk purchases of such consumable products for the primary
market equipment, the analysis of life-cost by such sophisticated industrial user
would have been different from that of a unsophisticated car owner. The industrial
user would have more effective means of information gathering and better ability to
analyze such data than that of a car owner, who often would be the first Hime
purchaser of a particular brand of automobile.

20.5.33 Further, several empirical studies on life cycle costs seem to suggest that
consumers of durable goods do not undertake whole life cost analysis before
purchasing the equipment in the primary market. Empirical studies conducted by
Dermot Gately, ferry A. Hausman and Paul L, Joskow analyzing purchase choices
of household appliances for which energy consumption represent a significant
proportion of lifecyele costs, concluded, that observed consumer choices imply that
consumers put much more weight on the upfront cost of the appliance than on its
afrermarket cost (i.e. energy consumption) (see: Dermot Gately, Individual Discount
Rates and the Purchase and Utilization of Energy-using Durables: Comment, 11
Bell J. Econ. 373 {1980), Jerry A. Hausman, Individual Discount Rates and the
Purchase and Utilization of Energy-using Durables, 10 Bell J. Econ. 33 (1979), Jerry
A Hausman and Pau] L. Joskow, Evaluating the Costs and benefits of Appliance
Efficiency Standards, 72 Am. Econ. Rev. 220 (19382)}. In other words, consumers tend
to buy cheaper models with higher operating costs than those that would be efficient
in terms of lifecycle costs, and therefore end up paying higher lifecycle costs. The
implication of such empirical research shows that consumers do not properly
account for lifecycle costs when purchasing durable goods, but rather focus on the
immediate cost of the capital purchase. Therefore, even though most of the theoretical
economic literature, assumes that consumers are perfectly rational and “farsighted”
in their choices, the empinical and experimental economic literature shows that in
fact consumers display myopic behavior when faced with life cycle cost decisions of
complicated durable goods.

20.5.34 Following are the excerpts from the additional submissions of some of the
(OEMs, in reply to certain specific queries raised by the Commission, pursuant to its
order dated 5 March, 2013. The OEMs have admitted in their submissions that
calculation of life cycle costs of automoebiles are: (a} either extremely difficult or (b)
inchudes factoring of multiple variables, like average running of the vehicle per year,
time period, anticipated cost of scheduled maintenance, standard of driving, road
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conditions, driving patterns including mileage etc. The submissions of the OEMs
themselves reiterate the understanding of the Commission that consumers do not
properly account for lifecycle costs when purchasing and automobile and even if they
are desirous of performing such an analysis, the amount of variable information that
they will need to consider are either impossible to obtain or are simply not available.

B0

Mame of OEMs

Excerpts of Submissions of OEMs on Life Cycle Cost Analysis
| of automaobiles

MESIL

| MSIL has submitted that even if the exact life cycle costs cannot
be calculated, the information available in the public domaln
enables a sufficient number of Indian consumers to make a broad
estimate and rough comparison between the life-cycle costs of
| different models of cars.

| With respect to the query relating to the calculation of the Life cycle
cost of an automobile, BMW has submitted that the life cycle cost
of a car is caleulated by dividing the cost of ownership by the
ownership period. Where cost of ownership comprises of the capital
cost of the car of the car, interest on finance, fuel, insurance costs,
maintenance, tyres, driver salary, incidental costs /parking charges
ete Further. BMW has submittad that the ownership period is a
variable factor and may differ between segments.

Skoda

| With respect to the question regarding the methodology of |

caleulating the lfe cycle cost of 8 car. Skoda has submitted that it
is extremely difficult to ascertain the life cycle costs of a car,
cansidering the negligible size of available car park in the couniry
Further makes it challenging to have a pre estimate of the life
cycle costs of these cars, The costs of maintenance of a car can
alsn differ ate wise based on different terrain in India. Skoda has
submatted that the life cycle cost of the car is dependent on number
of factors, e g. average running of the vehicle per year, ime
period, anticipated cost of scheduled maintenance etc. Skoda has
further submitted that the information relating to life cost of the
vehicle is not released in the public domain on a regular basis.

Ford

| The life cyele cost depends on varlous external factars such as
stanidard of driving, maintenance of cars, road condition and
others. Since the manufacturer is not in contrel of a particular car
in question, the life cycle cost cannot be calealated.

Mercedes

Toyota

Mercedes has submitted that the factors taken into consideration
to compute life cycle cost of a car are: purchase price, relationship
between vehicle age and depreciation rate, insurance cost, driving
patterns including mileage ete.

Toyora submitted that the actual life cycle cost of an autemoblle
may be defined as the cost of a car throughout its lifetime which
would inciude not only the initial purchase price of a car but also
the costs involved during the lifetime of the automobile. Such costs
included fixed costs, like, depreciation costs, cost of finance,
insurance ete., and varable costs like fuel, maintenance, tyres, oil
and other miscellaneous expenses. Further, Toyota submitted that
in order to accurately calculate a life cycle cost, one needs an estimate
of the annual mileage a person will drive as well as having nctual
information relating to maintenance and repair costs.
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20.5.35 Based upon the above submissions of the OEM (as summarized in the table
above), the Commission is of the view that in most instances even the OEMs
themselves de not have the data regarding the future maintenance /service costs of
their own brand of vehicles. Even in instances where the OEM does possess such
internal estimates, the same is considered confidential and is not shared with the
consurmers. If the OEMSs are themselves not in possession of the basic data, to expect
that an average prospective owner of a car will be able to overcome the hurdle of the
high cost of information gathering and thereafter successfully engage in analyzing
such data, given the various future variables to successfully undertake a whole life
cost analysis would be urreasonable. Therefore, the whole life costing theory is not
a feasible test for an average unsophisticated consumer in the Indian automobile
marketl. Therefore, the Commission is not in agreement with the submissions of the
OEMs that the average car owner undertakes a life cycle cost analysis before
purchasing a car in the primary market.

20.5.36 The OEMs have submitted that a large number of websites, automobile
magazines and various other television programmes enable consumers to make an
informed chaoice in the primary automobile market in India. However, the growth in
automobile related magazines/websites cannot by any standards be considered by
the Commission as a factor to decide whether Indian consumers make informed
decisions with regards to overall costs of motor vehicle ownership in advance. Most
of these automobile related magazines/websites provide either promotional
advertisements by OEMs or comparative information regarding price /features of
different automobiles which are mostly relied upon by prospective car purchasers
A majority of the consumers of the Indian automobile market are private individuals
who generally do not possess the sophistication required to analyze the data even if
it is available publically.

Reputation Effects:

20.5.37 The OEMs have argued that in determining the relevant product market in
the given fact scenario, a systems market may be appropriate, since the OEMs will be
dissuaded from charging supra-competitive prices in the aftermarkets since such
pricing strategy shall significantly affect the supplier’s profits on future sales of its
primary product. The OEMs have submitted that it would make less economic sense
to adopt such pricing tactics in markets which has greater growth rates, greater
prospects of higher market shares, greater margins and greater future sales prospects.
OEMs in such markets will be careful in sustaining their reputation to facilitate
future growth prospects and shall not undertake such pricing tactics.

20.5.38 The Commission, however, believes that reputational effects will not be
enough to deter an OBM in the primary market from increasing prices in the secondary
market if the consumers of the OEM are "locked in" the aftermarket. The lock-in
effect occurs when customers are unable to substifute competing aftermarket products
for the aftermarket products produced by the manufacture of the primary product
without incurring substantial switching costs. The customers are typically locked
in when they are required to purchase another primary market product in order to
use competing aftermarket products {e.g., customers are “locked in” the aftermarket
for their existing printer if they have to buy a new printer in order to use competing
cartridges). Such lock-in effect allows the manufacture of the primary market product
with the ability to monopolize the corresponding aftermarket, thus incentivizing
the primary market manufacture to exploit its consumers in the locked-in aftermarket.
In such instances the possibility of a loss of reputation in aftermarket (with the
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corresponding diminution of the manufacturer’s profits on fukure sales in the primary
product market) does not deter the primary market manufactarer from setting a
supra competitive price for the products in the secondary market. This is specifically
true in a situation (as in the present case) where due to information asymmetry (lack
of whole life cost analysis) and high switching costs {discussed below), the demand
fram polential customers in the primary market does not decrease and the existing
locked-in consumers of the primary product are unable to switch to competing
products in the aftermarket,

20.5.39 In order to analyze if the consumer of an automobile in the primary
auntomcbile market is locked in the aftermarket for spares and repair services, we
need to analyze, if;
a) it i5 possible for a consumer to switch to spare parts manufactured by another
OEM.

b} it is possible for the consumer to switch to another primary product to aveid a
price increase on the aftermarket for spare parts.

Regarding the first question, whether & consumer could switch to the spare parts
produced by another OEM, the DG has rightly coneluded that, based upon the
submissions of most of the OEMSs, it has emerged that most of the spare parts other
than a few generic spare parts like tyres, batteries etc., were manufactured
specifically for the respective models of the cars and therefore inter-brand
interchangeability is drastically diminished. The DG has concluded that even
intra-brand substitutability of spare parts, 1.2, interchangeability of spare parts
between various models manufactured by the same OEM s greatly limited.
Therefore, the Commission is of the view that a consumer of a particular model of
car manufachured by an OFEM cannot switch to the spare parts manufactured by
another OEM.

With respect to the second question, as to the possibility of the consumers to switch
to another primary product (to avoid a price increase on the spare parts aftermarket),
the DG concluded that due to high switching costs and the fact that the residual
value of a new car, post registration in the name of the new owner, is lower than the
price of & pre-registration new car, the owner of a car may enly shift to another
product in the primary market after incurring substantial financial loss. Thus, in
the opinion of the Commission, a purchaser of a product in the primary market is to
a great extent locked in with the primary product and the feasibility of switching to
another primary product to avoid a price increase in the secondary market of spare
parts or repair services is greatly limited.
20.5.40 The Commission s of the view, that the higher is the price of the installed
base, i.e., the cost of the primary market equipment, the more difficult it is to
switch to another product for incremental rise in the price of the consumable
parts in the secondary market. The European Commission in PO Video Games,
PO Mintendo Distribution, Omega-Mintendo [2003] O] L255/33]; while holding
that game cartridges and game consoles are not a part of the system's market,
stated that:
".pin the event of a small, permanent increase in the price of a particular game
cartridge, 8 user of & given game console is unlikely to switch to a game cartridge
compatible with a different console. This is due to the fact that the user has to bear
the cost net only of the new cartridge, burt also that of buying a new console able
to interoperate with that cartridge.” (para 37)
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20.5.41 Therefore, the likelihood of a car owner to switch to another car in the primary
market due to a rise in the price of spare parts or service costs is even more remote,
given the substantial financial burden of purchasing a car in the primary market
and thereafter paying for spare parts and repair services compatible for such brand
of car in the secondary market. The Commission also notes that due to certain
characteristics of an autemobile, as a durable consumer product, any attempt to
switch to another automobile, necessarily involves the incurring of substantial
switching costs. Automobile is an example of a consumer product whose price
necessarily depreciates post registration of the vehicle. Therefore, anytime post
registration of an automobile, the selling price of such an automobie shall be lower
than that at which it had been bought in the primary market. Therefore, a locked in
automebile owner cannot switch to another primary market product, Le., another
automobile from 2 competing OEM, without bearing substantial switching costs or
financial burden.

20.5.42 The OEMs have submitted that since an automohile consumer of India has
an option of switching to another car from the second hand market, it is possible
for a car consumer to switch to another primary market product without incurring
substantial switching costs. The OEMs have maintained that the ability of an
automobile consumer to switch to another primary market product (ie., another
car in the second hand car market) without incurring switching costs would
establish that such consumers are not locked in and therefore cannot be exploited
by the OEMs by charging high aftermarket prices for spare parts and other repair
services, However, the Commission is of the opinion that such submissions are
incorrect. Whenever a consumer, who is being exploited in the aftermarket, would
want to switch to another car, whether it 15 a firsthand car or a second hand car,
such & consumer usually incurs & switching cost. This is primarly because an
automobile always depreciates in value post-registration. Therefore, if an owner
of a Maruti Dezire wants to shift to another car, he necessarily would have to sell
his existing car at a price which would be less than the price at which he had
bought the car. Further, usually a consumer of a lower end car would purchase a
used car of a higher end brand of automobile. Hence a Maruti Wagon-R owner
may purchase a second hand Toyota Innova. A second time automobile consumer,
purchasing from the second hand market, usually ascribes to scale up the purchase
of his second car from a brand perspective. Therefore, a Toyots Innova car owner
usually does not sell his Inneva to purchase a Maruti Wagon-R. Thus, even when
a consumer is selling his existing car in order to purchase a car from the second
hand car market, he typically purchases & car of a superior model. Therefore, even
when he is purchasing in the second hand car market, he is incurring switching
costs,

20.5.43 Moreover, the submissions of the OEMs that competition in the pnmary
market makes possible anti-competitive effect very unlikely in the aftermarket does
not hold ground when the DG, during the course of its investigation, has discovered
that across the board that the OEMs have substantially hiked up the price of the
spare parts (usually more than 100 per cent and in certain cases approx. 5000
per cent ). Therefore, the assumption of the theoretical economic Literature that OEMs
would not charge high prices in the aftermarket due to reputational concerns in the
primary market stands rebutted in the light of the evidence tabularized below and is
not acceptable.
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Table 2
OEM Price Mark-up of top SO | Price mark-up of top 50
spare parts based on Revenue spare parks on the basis of
Generated Consumplion
| Mhissan |£4.96 per cent -201.98 per cent 8581 per cent -258.78 per cent |
'Reva |-66.74 per cent -797.33 per cent (38 |-66.74 per cent -1180.42 per
out of top 5 spare parts) cent (42 out of 50 spare parts}
Maruti -77.98 per cent ~£33.59 per cent -16.94 per cent -650 per cent
Mahindra | 6580 per cent 462,50 per cent 108.58 per cent -890.99 per cent
Volkswagen 54.36 per cent -995.55 ((J1, 62.27 per cent -995.55 per cent
2010-11); (01.2010-11);
61.41 per cent -995.55 per cent (02, | 6117 per cent -995.55 per cent
200-11); (022, 2000-11%
58.17 per cent -995.55 per cent (03, | 22.54 per cent -995.55 per cent
2010-11}; (03; 2010-11);
6227 per cent -393.55 per cent
| J (e, 2016-11)
OEM | Price Mark-up of top 50 spare parts | Price mark-up of top 50 spare
based on Revenue Generated parts on the basis of
Consumption
58.17 per cent -995.55 per cent (03,
2010-11)
Toyota 79.61 per cent -1305.85 per cent 38.26 per cent -510.43 per cent
MW 101.38 per cent 458.98 per cent 76.24 per cent 484.04 per cent
Ford 38.37 per cent -1171.09 per cent £4.1-16%6.36 ((J1, 2010-11);
(Q1, 2010-11}; 64.1-1696.36 (Q2, 2010-11);
35.62 per cent -1171.09 per cent 58 .68 per cent 169636 per cent
(Q2, 2000-11); (03, 2010-11);
35.62 per cent -1171.09 per cent 64.1 per cent -1696.36 per cent
35.62 per cent -1171.09 per cent
| | {03, 2010-11) | |
Mercedes- | 70.34-292.22 per cent (Q1, 2010-11); | 59.80-284.88 per cent (Q1, 2010-
Benz 67.31-306.80 per cent (02, 2010-11); 11
76.63-300.71 per cent {33, 2010-11); |1L.25-1206.15 per cent ((J2,
84 86-2150.69 per cent (O3, 2010-11) | 2010-11),
76.63-1207.20 per cent (03,
ama-11);
| 71.78-1245.87 per cent (3,
[ | 201011} i
| Skoda | 85 (16-265 88 per cent (Q1, 2010-11);  {-31.6-230.83 per cent (1,
79.15-280.75 per cent (Q2, 2010-11); 12010-11);
76.29-248 54 per cent (Q3, -33.78-254.18 per cent (Q2,
2010-11);-0.92-260 40 per cent (Q3, | 2010-11);
2010-11) -HB4-248.54 per cent (23,
2010-11);
-35.81-218.42 per cent (3,
L | | 2010-11)
| Tata | 60.76 per cent -658.80 per cent | 64.60 per cent -858.90 per cent |
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Fiat 33.60 per cent -3020.29 per cent | 19.93 per cent -4817.17 per cent
Honda (-)12.10 per cent -984.73 per cent | {(-)77.20 per cent -939.13 per cent
General 1.66 per cent -871.56 per cent (Q1, | {-) 18.82 per cent -545.16 per
' Motors 2010-11); cent {Q1, 2010-11);
(-}0.23 per cent -871.56 per cent (-)20.33 per cent -764.08 per
(Q2,2010-11); cent (2, 2010-11);
3.39 per cent -871.56 per cent (33, | 3.39 per cent -764.08 per cent
2010-11); (Q3, 2010-11);
66.92 per cent -871.56 per cent (Q3, | 28.64 per cent -545.16 per cent
| 2010-11) (Q3. 2010-11)
|Hindustan |72.25 per cent -133.32 per cent 86.47 per cent -206.25 per cent
: Moators (Ambassador brand) (Ambassador brand)
| Premier OEM could not provide the price data relating to the top 50 spare
parts

20.5.44 Based upon the findings of the DG, it is evident that the OEMSs not only have
the incentive, but have in practice, raised prices of the spare parts in the locked-in
automobile aftermarket of India. Therefore, it is no longer a theoretical possibility
whether consumers may be subjected to exploitative price abuse in the aftermarkets.
Given the above-mentioned findings of the DG, the submissions of the OEMs that
they are disincentivized from charging higher prices in the aftermarket due to
reputational concerns in the primary market are moot. Further, the high ratio of
locked-in to new customers reduces the penalty in the primary product market of
increasing aftermarket prices. As per the Road Transport Year Book, July 2¢12, the
total nunber of existing cars, jeeps and taxis stood at 192.3 lacg as on 31* March,
2011, while the total production of passenger motor vehicles (cars and multi-utility
vehicles) in India for the year 2010-11 is approx 30 lac vehicles. Therefore, the number
of exiting locked in consumers for the year 2010-11 (who have already bought a car
in the primary market) was 192.3 Jac vehicles, while the number of prospective
consuiners in the primary market for the year 2010-11 is a mere 30 lac cars. The
average life span of a consumer car being 13 years (ACMA Report) it would be an
incentive to the OEMs to charge exploitative aftermarket prices to approximately
192.3 lac consumers than securing the reputation of its brand for 30 lac new
customers. Therefore, reputational concems in the primary automobile market may
not be sufficient to dissuade the OEMs from charging supra-competitive prices in
the automobile aftermarket.

20.5.45 Further, the Commission has observed, that consumers usually do not
undertake whole life cost analysis before purchasing durable consumer goods,
including automobiles in the primary market. The Commission has relied upon
certain empirical studies on life cycle costs (Gately, Hauvsman and Jaskow) to establish
that consumers have a high sensitivity to immediate and lump upfront costs as
opposed to future and diffuse running costs, such that, consumers do not properly
account for life cycle costs when purchasing durable consumer goods. In other
words, consumes tend to buy cheaper models with high operating costs than those
that would be efficient in terms of maintenance and after sale service costs. The
producers of the primary market are able to exploit such consumer behavior by
lowering the price of the primary market product and recoup such losses by exploiting
the consumers in the locked in aftermarket. In fact, the DG has discovered that many
OEMs are making losses in the primary market and recouping the profits in the
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aftermarket from the sale of its 'Brand'of'spare parts. A CiI-Mekinsey Report (referred
in the ACMA report) states that that, on average, 55 per cent of profits of the OEM5
are derived from the spare parts business.

20.5.46 A sample of the margin of revenue (detailed data on the revenue generated
from the sale of spare parts and from the sale of automobiles of the OEMs have been
provided in Table 9 of this order) made by OEMs in the automotive business and the
spare parts business are provided below:

TABLE3
OEMa Margin Margin Comments

{%) from Automotive | (%) from spare

| business parts business

| Maruti 4.4 % (2008-09); 20.0 % (2008-09); | Maruti's margins from sale of
8.7 % (2009-10); 21.0 % (2009-10); | vehicles are substantially
4.7 % (2010-11) 21.0 % (2010-11) | lower than those derived

1 from sale of spare parts

| Volkswagen | (-)23.70 % (2008-09); | 49.37 % | Volkswagen is making
{~)7.15 % (2009-10); substantial losses from sale
0.40 % (2010-2011) of cars and has made nominal

profit ordy in FY 2010-2011.
However, it is making
significant profits fiom

Therefore, even if we assume the economic theories put forward by the OEMs with
respect to the existence of a systems market in the Indian automobile sector, the DG
has discovered instances in case of each OEM, where the OEM have increased the
price in the aftermarkets. Therefore, it is no longer a theoretical possibility whether
conswmers may be subjected to exploitative price abuse in the afterrnarkets.

Cluster Markets

20.5.47 One of the arguments that have been submitted by the OEMs is that Section
2{t) of the Act provides that the “relevant product market” means a market comprising
of zll those products or services which are regarded as interchangeable or
substitutable by the consumer, by reason of characteristics of the products, their
prices and intended use. The OEMs have submitted that each automobile consists of
thousands of spare parts and each spare part is not interchangeable or substitutable
with another. For example a gear box is not substitutable for the clutch-plate of the
same brand of car. The OEMs have argued that under Section 2(t) of the Act, the
clutch-plate and the gear box will be in different relevant product markets and
consequently, there would be thousands of separate relevant product markets for
each car. The Commission is of the view that such submissions of the OEMs are
misleading and erroneous. This is because markets where several goods are jointly
demanded and supplied are referred to as cluster markets. Cluster markets are
characterized by transaction complementarities between various components of a
bundle of products or services. The relevant unit with respect to market definition is
the bundle of goods or services that is demanded by consumers and supplied by the
producers and not the individual units of such bundle although such units may not
be interchangeable or substitutable with each other. In this context, the concept of
substitutability or exchangeability applies to the bundle rather than to its separate
components where a bundle of products or services serves as a first candidate market.
Thus, the fact that bundles of goods or services are demanded and supplied in a
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market does not affect the basic principle of market definition, ie,, interchangeability
or substitutability between competing products.

20.5.48 The U5, Supreme Court articulated the concept of cluster markets in Linited
Siates v. Phila. Nai'l, Bank, 374 U.5. 321 {1963), where the Court found that the group
of products and services provided by commerdial banks; e.g., check writing privileges,
savings accounts, credit, trust administration, etc., constituted one market even
though the individual products and services are not substitutes for one another
This is because, the Court found, customers typically demand the full range of
services from commercial banks. Similarly, the U5, courts have held that with respect
to medical services offered by hospitals, there exists a cluster market since such
medical services [consisting of a bundle of products/services which are not
interchangeable with each other) are demanded together and are supplied together
by such hospitals. (See, e.g., FTC v, Freeman Hasp., 69 F. 3d 260, 268 (Bth Cir. 1995);
FTC v, Umip. Health Inc. 938 F. 2d 1206, 1210-12 (11th Cir. 1991); United Siafes v,
RochiordMem I Corp., 898 F. 2d 1278, 1284 (Tth Cir. 1990}).

20.5.49 The concept of cluster markets was applied to spare parts by the US. Ninth
Circuit court in Image Technical Serves v. Easbman Kodak Co., 125F. 3d 1155, 1203 (9th
Cir. 1997). The Circuit Court held that there could be a relevant markel for Kodak
photocopier replacement parts, notwithstanding lack of substitutability, because
both independent service organizanons and customers needed “all parts” in order
to service or use their image machines. The Court held that;
“The "commercizl reality” faced by service providers and equipment owners is
that a service provider must have ready access to all parts to compete in the
service market. As the relevant market for service “from the Kodak eguipment
owner's perspective is composed of only those companies that service Kodak
machines,” id., the relevant market for parts from the equipment owners’ and
service providers’ perspective is composed of "all parts” that are designed to
meet Kodak photocopier and micrographics equipment specifications.”
Therefore, if a Honda customer’s car meets with a road accident and such a customer
is desirous of repairing such a Honda car, he would just take the car to a repair shop
to get the car repaired. So the service that she requires from the repair shop (authorized
dealer or independent repairer) is the service to repair her Honda car. Further, in
order to repair her car the repairer may require a gear box, a clutch plate, a wind-
screen, navigation systems, anfi-lock brakes, igmition systems etc, and repainng
tools to complete the repairing job on the Honda car. 5o though, the gear box and the
nut/screw that is used to fx the gear box are not interchangeable but both are
simultaneously required to complete the service that the consumer wants; which is
to get the Honda car repaired and fully functional.

20.5.50 Further, under Section Z({t) of the Act; the interchangeability of the products
constituting the same relevant product market must be viewed from the perspective
of the consumer’s understanding of the characteristics of the products. A consumer
in the automobile aftermarket does not differentiate between a gear-box and other
ancillary spare parts that might be necessary to repair her car. From the consumer’s
perspective the technical differentiation between a gear box and an anti-lock system
does not necessarily put such spare parts in different relevant product markets;
since from the perspective of the consumer; “commercial reality” requires that she
focuses on the aggregation of such products in order to service and use her Honda
car. Therefore, under Section 2{t); such aggregated class of products would be the
appropriate relevant product market.
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20.5.51 It has been Further submitted that every spare part is not required for a
particular repair service. So even using the “commercial reality” doctrine of the
LS. Ninth Circuit Court, some may argue that if one 15 repairing a gear box of a
Honda car, the repairer may need a nut, bolt ete., however, the repairer would not
need an anti-lock brake. Hence, OEMs have submitted that a gear-box and an anti-
lock system should not be aggregated into the same relevant product markel
definition since they are not part of the same “cluster market”, i.e., a Honda
consumer does not demand such products together. In opinion of the Commission
such a myopic delineation of the secondary product market would be antithetical
to the purpose of understanding the competitive issues of the automobile aftermarket
in India. Commentary on the U.5. Horizontal Merger Guidelines (2006} at (para
8-9) provides that:
"when the analysis is identical across products or geographic areas that could
each be defined as separate relevant markets using the smallest market principle,
the Agencies may elect to employ a breader market definition that encompasses
many products or geographic areas to avoid redundancy in presentation”.

Therefore, when the Commission is analyzing the anti-competifive issues of the
entire autamobile industry, it should not define the relevant market using the
smallest market principle. The U.S. Horizontal Merger Guidelines provide that in
the case of a merger analysis, where the anti-competitive effect of a proposed
combination has io be reviewed from the perspective of an entire wider indusiry, a
broader relevant market definition should be employed to better understand the
anti-competitive effects of the proposed merger. In the same way, in the present
case, the Commission needs to understand the alleged anti-competitive behavior
of the OEMs at the level of the macro automebile industry of India. Employing a
narrow market definition would lead to redundancy and hamper the Commission’s
effective analysis of the competitive constrains faced by the Indian automobile
industry.

20.5.52 For example, an average car has approximately 25,000 spare parts. Each
repair job on 2 Honda car may require multiple spare parts and often more than a
single set of repair jobs may be required for a car to be serviced properly. For
example, a Honda car meets with an accident, and in this accident: (a) the dash
board of the car gets damaged, (b) the air bags gets released, (c) part of the engine
gets damaged and (d} certain body parts of the car-gets dented. If such a car needs
to be repaired, then both from the perspective of the Honda consumer and the
repairer, a different set of spare parts are required to effecively repair each of the
four above-menlioned repair job. The spare parts used to repair the dash board
will not be same for repairing parts of the Honda engine. Yet the entire set of spare
parts for all the repair jobs are being demanded by the consumer in aggregate and
are being supplied by the repairer together and hence all such spare parts are parl
of the same relevant cluster market. Furthermore, as provided by the Commentary
to the U5 Horizontal Merger Guidelines (2006); where the “analysis is identical
across products or geographic areas that could each be defined as separate relevant
markets using the smallest market principle a broader market definition that
encompasses many products or geographic areas te avoid redundancy in
presentation “.

20.5.53 Further, the definition of the relevant product market under the Act and that
under the E.U, Notice on Market Definition are parj material
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Commission Notice en the definition Section 2(2) of the Act
of relevant market for the purposes
of Community Compeliion Law

{97/C372/03) [ [
A relevant product market comprises | relevant product market” means a '
all those products and /or services markel comprising all those

which are regarded as products or services which are
mterchangeable or substitutable by regarded as interchangeable or

the consumer, by reason of the substitutable by the consumer; by
products” characteristics, their reason of characteristics of the
prices, and their intended use. products or services, their

prices and intended use.

Therefore, the definition of the relevant product market is identical under both the
E.U. and Indian competition law, Yet, in all spare parts related cases in E.UL, including
Hugin Kassaregister AB v. Commissian of the European Communities (C-22/78) [1979]
ECR 1869, Volvo AB v. Enk Veng (LIK) Ltd (C-238/87) [1988] ECR 6211; CEAHR v.
Ewropean Commission (Case T-427/08); the Commission has treated all spare parts of
a cash register; an automobile and Swiss watches as part of the same relevant product
market; even though various spare parts of a cash register or & watch are technically
not interchangeable with each other, yet a consumer and a repairer requires such
spare parts together in order to effectively repair or service the primary market
product. The Commission is of the view that since the definition of relevant product
market; under which the above-mentioned case have been decided is exactly the
same as under Section 2(t) of the Act; a similar interpretation of “cluster market”
may be possible constituting of all the spare parts for each brand of cars
manufactured by the OEMSs in the Indian automobile aftermarket.

20,554 Therefore, the Commission concludes that the automobile primary market
and the aftermarket for spare parts and repair services does not consist of a unified
systems market since: (a) the consumers in the primary market {manufacture and
sale of cars) do not undertzke whole life cost analysis when buying the automobile
in the primary market and (b) in-spite of reputational [actors each OEM has in
practice substantially hiked up the price of the spare parts {usually more than 100
per cent and in certain cases approx 5000 per cent ); therefore rebutting the theory
that reputational concerns in the primary market usually dissuade the manufacture
of the primary market product from charging exploitative prices in the aftermarket.
The Commission is of the opinion that there exist three separate relevant markets;
one tor manufacture and sale of cars, another for sale of spare parts and another for
‘sale of repair services; although the market for "sale of spare parts’ and ‘sale of
repair services’ are inter-connected. Further the Commission is of the opinion that a
‘clusters market’ exists for all the spare parts for each brand of cars, manufactured
by the OEMs, in the Indian automobile market

(b) Relevant Geographic Market

20.5.55 Section 2(s) of the Act defines "relevant geographic market” as "a market
comprising the area in which the conditions of competition for supply of goods or
provision of services or demand of goods or services are distinctly homogenous and
can be distinguished from the conditions prevailing in the neighbouring areas.”
The DG's investigation has revealed that the spare parts are available for a particular
brand of automebile from the authorized dealers of the OEM in any part of India.
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Further, a perusal of the dealer agreements between the OEMs and the authorized
dealers suggest that such dealers are required to provide service requirements to an
OEM's customer irrespective of the State in which the vehicle is registered. The DG
based on such findings has concluded that the relevant geographical market would
be India.

20.5.56 The Commission is in agreement with the findings of the DG. An owner of
any brand of automobile, manufactured by an OEM, can get his car serviced or
repaired from repair shops across the termitory of India. Whether such repair shops
are authorized dealer outlets or those run by independent repairers the conditions
of competition for the sale of spare parts and after-sale repair and maintenance
services are homogeneous across the territory of India and therefore the relevant
geographic market for the present case consists of the entire territory of India.
Therefore, this Commission is of the view that the relevant geographic market, as
defined under Section 2(s} of the Act, consists of the entire territory of India.

20.5.57 In conelusion, on this issue, the Commission is of the opinion that there exist
two separate relevant markets; one for manufacture and sale of cars and the other
for the sale of spare parts and repair services in respect of the automobile market in
the entire territory of India.

Assessment of Dominance of OEMs

200.5.58 Having defined the relevant product market consisting of two separate
relevant markets; the primary market one for manufacture and sale of cars and the
other for the sale of spare parts and repair services, the issue before the Commission
is if the OEMs are in a dominant position in such relevant market. Explanation (a) to
Section 4(2) provides that a dominant position means a position of strength, enjoyed
by an enterprise, in the relevant market, to: (2} operate independently of competitive
forces or (b) affect its competitors or consumers or the relevant market in its favor.
The definition of ‘"dominant pesibon’ under Secton 4(2) of the Act, is similar to that
under Article 102 of the Treaty of the European Union (“TFEU"}. A dominant position
in Article 102 is a position "to prevent effective competition being maintained on the
relevant market by affording it the power to behave to an appreciable extent
independently of its competitors, its customers and ultimately of the
consumers.’ [Hoffman-La Roche & Co. v, Commission [1979] ECR 461, para. 38, Umied
Brands v. Commission [1578] ECR 207, para 65].

20.5.59 Therefore, the underlying principle in the definition of a dominant position
is linked to the concept of market power which allows an enterprise to act
independently of competitive constraints. Such independence affords such an
enterprise with the capacity to affect the relevant market in its favour to the econormic
detriment of its competitors and consumers. It is pertinent to note that the Act
prohibits the abuse of dominance and not dominance per se. Therefore, in analyzing
whether the OEMs are domunant in the relevant markets, the Commission shall
consider factors that allow such OEMs to act independently, or in other words,
affords the OEMs with an opportunity to foreclose markets for its competitors or
exploit its consumers.

20.5.60 In order to determine if the OEMs are in a dominant position, as per the
provisions of Explanation (a) to Section 4(2) of the Act, viz., “dominant position”
means a position of strength, enjoyed by an enterprise, in the relevant market, in
india, which enables it to: (i) operate independently of competitive forces prevailing
in the relevant market; or (i) affect its competitors or consumers or the relevant
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market in ils favour”, it is necessary to first examine the competitive structure of the
said relevant market.

20.5.61 Further, to understand the meaning of what amounts to the ‘capacity of an
enterprise to operate independently of competitive forces’, reliance may be placed
upon the EU. Goidance on the Commission’s Enforcement Prorities in Applying
Article 82 EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings
(the “Guidance”) [(2009/C 45/02)] provides that:
"This notion of independence is related to the degree of competitive constraint
exerted on the undertaking in question. Dominance entails that these competitive
constraints are not sufficiently effective and hence that the undertaking in question
enjoys substantial market power over a period of time. This means that the
undertaking's decisions are largely insensitive to the actions and reactions of
competitors, customers and, ultimately, consumers.”

20.5.62 In order to understand if the OEMs are subject to any effective degree of
competitive constraints in the Indian automobile aftermarket, the Commission needs
to consider that each OEM controls almost the entire production and supply of spare
parts which can be used in repairing and maintaining the various brands of cars
manufactured by each OEM. Due to the technical specificity of the cars manufactured
by each (JEM, the spare parts of a particular brand of an automobile cannot be used to
repair and mainfain cars manufactured by another OEM, The DG, has discovered,
that due to the high degree of technical specificity even intra-brand substitutability of
spare parts are greatly diminished. Therefore, an owner of a Maruti Alto cannot use
the spare parts of a Honda Brio. Even interchangeability of spare parts within different
brands of Maruti cars is greatly limited. Therefore, from the perspective of Marubi's
consumer's, they are locked-in in the aftermarket for Marutis spare parts, diagnostic
tools and repair and maintenance services of various models of Maruti cars using
such spare parts and diagnostic tocls. Since the spare parts of one OEM are not
interchangeable with that of the other, each OEM is shielded from any competitive
constrains in the aftermarket fram their competitors in the primary market.

20.5.63 Further, any effective degree of competitive constraints on the OEMs, is
further weakened, even in the Indian automobile aftermarket. An automobile 1= a
highly technical product, using superior electrical and engineering features, and an
owmer of a car cannot fit the spare parts into the machine but requires the services of
a specialized techmician, Therefore, the owner of automobiles does not operate in
the market as purchasers of spare parts but require the service of individuals or
firms engaged in maintenance and repair work. Such services are typically provided
by either the authorized dealers/service workshops of the OEMs or by independent
repairers or certain specialized multi brand service providers. The OEMs, by denying
the independent repairers and multi brand service providers, access to required
spare parts and tools /manuals to complete such repair work, have ensured that the
independent repairers are not able to effectively compete with the authorized dealers
of the OEMs in the secondary market for repairs and services.

20.5.64 Each OEM has entered into a network of contracts, pursuant ta which, they
have become the sole supplier of their own brand of spare parts and diagnostic tools
in the aftermarket. The OEMs pursuant to such agreements have effectively shielded
themselves from any competition. [n Hugin v. Commission [{1978) ECR 1869]; the EC]
found that Hugin was dominant in the relevant market for the fact that Hugin by its
vertical integration of its subsidiaries and distributors had sheltered itself from all
effective competition in the matter of service and maintenance of its cash registers.
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Similar to Hugin, each OEM through a network of contracts has restricted the supply
of genuine spare parts of models of automobiles manufactured by the OEMs to the
aftermarket. The OEMs have imposed restricons on their respective local OESs
from supplying spare parts directly in the aftermarket. The overseas suppliers of the
OEM are not selling spare parts directly in the Indian aftermarket. The DG, during
the course of their investigation, has discovered that most of the OEMSs have restricted
their authorized dealers from szelling spare parts and diagnostic tools over the
counter. Further, the agreement between the OEMs and their authorized dealers
require that such dealers source all the spare parts from the OEMs themselves.
Therefore, each OEM is the sole supplier in the aftermarket for supply of spare parts
and diagnestic tools for their own brand of automobiles.

20.5.65 Section 1%(4) of the Act, provides the factors which the Commission shall
take into account by the Commission, to determine if an enterprise is dominant
under Section 4 of the Act. One such factor is “market share of the enterprise.”
Market shares provide a useful first indication of the market structure and of the
relative importance of the various undertakings active on the market (HilH v
Commission [1991] ECR 11-1439, paras 90, 91 and 92; Case T-340,/03 France Telecom v.
Conrmission [2007] ECR I[1-107, para 100). As discussed above, each OEM is 2
monopolist player and owns a 100 per cent share of the market share of the spare
parts and repair services aftermarket for their own brand of cars. The customers of
the automobiles manufactured by each OEM has to use the spare parts compatible
to such brand of automobile and cannot substitule such spare parts with those
supplied by other OEMSs in the Indian automobile afterrnarket. Therefore, the OEMs
face no constraints from the existing supplies from actual competitors. Another
factor listed in Section 194} is the ‘dependence of consumers on the enterprise’.
Given the limited interchangeability of spare parts between the automobiles
manufactured by various OEMs, each consumer of an OEM is completely dependent
upon such enterprise. Moreover, the OEMs thuough a network of contracts have
ensured that they are the sole supplier of the spare parts and diagnostic tools used
to repair their brand of automobiles in the aftermarket. Therefore, the independent
repairers, who are consumers of the OEMSs, in the afrermarket for spare parts and
diagnostic tools are also solely dependent upon such enterprises.

20.5.66 As per Section 19(4)(h); another important factor that is required to be
considered by the Commission is ‘entry barriers’ of competitors into the relevant
market, Low barriers to entry or expansion by actual or potential competitors can
deter a company from raising prices if expansion or entry would be likely, timely
and sufficient. Barriers to entry can include not only legal barriers, but also
advantages peculiar to the dominant company. Such advantages, as in the present
case, may be technical compatibility of a consumable secondary product to the
durable primary product The fact that an owner of a Skoda car is locked-in and has
to necessarily use the spare parts/diagnostic tools compatible to Skoda cars is in
itself an entry barrier of other compefitors of Skoda from entering into its aftermarket.
Additonally, as discussed above, each OEM has also created barriers in the entry of
independent repairers to the aftermarket of the repairs and maintenance of its brand
of cars. The independent repairers require the spare parts and dizgnostic tools to
effectively compete with the authorized dealers in the aftermarket of repairs and
maintenance for each brand of cars manufactured by the OEMs,

20567 During the course of investigation, the DG has discoverad that many mulk
brand service providers have stated that in the absence of the availability of the
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spare parts of the OEM they have to either refuse the customers or get the spare parts
from the authorized dealers of the OEM after opening & job card withouf actually
getting the car service, in order to retain the customer. Hence, the DG has concluded
that the practice of the OEM acts as an entry bamer for independent repairers to
undertake repairs of the cars of the OEM and practically forecloses the market even
for established and credible independent repairers who are equipped with the
facilities required to cater to the after service requiremnent of all kinds of cars. The
Informant has submitted that he approached certain independent repairers for
servicing his cars. The submissions of the various independent repairers to Informant
are summarized below:

TABLE4

,| Name of Independent Repairer Submissions |
| Standard Automobiles An undated letter stating their’ inabllity to service
his cars of the brands of Honda, Fiat and
Volkswagen companies as their spare parls are
net sold to them by the manufacturers or
| authorized dealers.

| Jaipal Motors An undated letter stating that they do not have
the spare parts for these brands of cars and that
then genuine parts are not svailable in open
market. It has been stated that as per infernal
policies several companies like Honda, Flat,
Volkswagen, Skodade Ford do not allow sale of
their spare parts in the open market. Informant
| was advised to take his car to the authorized dealer
[ | or company ocnly. |
| Vishal Motor Works Lid. | An undated letter stating that they do not have
and cannot sell or install in his Fiat car the genuine
parts as the same are only sold to authorized
dealers. It has been stated that parts are not
available in after market according to company’s
policy and it is very difficult to buy the same. It
has been suggested that he goes to the suthorized
| dealer as they will best have parts.

| Omkar Automobiles Undated letter stating that they are unable to
supply the requested genuine parts for any of his
Honda, Volkswagen or Fiat vehicles because they
are not supplied or sold genuine parts or
accessories from authorized dealers/stockiest of
the wehicles manufacturers or by the
manufacturers themselves as per their internal
policies. Further it has been stated that even if he
were bo procure the genuine parts for the vehicles,
they would be unable to assist in installing or
replacing the same as the technical knowledge was
{ not available with them or openly in the markel.
| Julka Automobiles A letter dated 13* January, 2011 stating that genuine
parts for Honda and Polo vehicle are not available
with them for open market and that he should go
to authorized dealer as only they are having it
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Based on the submissions of the independent repairers and the investigation of the
DG, the Commission is of the opinion, that in the absence of the availability of
genuine spare parts and diagnostic tools that are compatible to carry out effective
repair work on the various models of automobiles manufactured by the OEMs, the
independent repairers are foreclosed to compete effectively with the authorized
dealers of the OEMs. Therefore, such practices of the OEMs amounts to creation of
entry barriers for the independent service providers in the Indian automobile

aftermarket.

20.5.68 Many of the OEMs have submitted that their share in the automobile market
in India is minuscule and therefore, they cannot be in a dominant position, pursuant
to the provisions of explanation {a} to Section 4(2) of the Act. In the view of the
Commission, such submissions are misleading. The Informant in the present case
did not allege that the OEMs held market power in the primary market for
manufacture and sale of automobiles; he alleged market power only in the aftermarket
consisting of those customers that had already purchased the automobiles
manufactured by the OEMs that needed replacement parts and services for after sale
maintenance and repair that particular OEM branded automebile. The anti-trust
theory was that each OEM was engaging anti-competitive practices to prevent
independent service repairers from competing with the authorized dealers of such
OQEMs in the aftermarket for maintenance and repair service of such OEM
mamufactured automobiles. Therefore, even if Mercedes-Benz holds 0.26 per cent of
the market share of the Indian automobile market, as discussed above, it is a
monopoliskc player in the supply of the spare parts and diagnostic tools of its own
branded cars.

20.5.65 The Commission has held in MCX Stock Exchange Lid. & Ors. v National Steck

Exchange of India Lid. & Ors,, (Case No. 13/2009], as follows:
“In terms of explanation {a} of Section 4 of the Competition Act, 'the position of
strength’ is not some objective attribute that can be measured along a prescribed
mathematical index or equation. Rather, it has to be a rational consideration of
relevant facts, holistic interpretation of (at times) seemingly unconnected statistics
or information and applicabon of several aspects of the Indian economy. What
has to be seen is whether a particuler player in a relevant market has clear
comparative advantages in terms of financial resources, technical capabilities,
brand value, historical legacy etc. to be able to do things which would affect its
competitors who, in barn, would be unable to do or would find it extremely difficult
to do so on a sustained basis. The reason is that such an enterprise can force its
compelitors into taking a certain position in the market which would make the
market and consumers respond or react in a certain manner which is beneficial to
the dominant enterprise but detrimental to the competitors.”

20.5.70 From the few facts enumerated above, the Commission is of the view that
each OEM is a 100 per cent dominant entity in the afrermarket for its genuine spare
parts and diagnostic tools and correspondingly in the aftermarket for the repair
services its brand of automobiles. As discussed above, each OEM has a clear
competitive advantage in the aftermarket for sale of spare parts/diagnostic tools
and repair services for their respective brand of automobiles. Due to the technical
compatibility between the products in the primary market and the secondary market,
each OEM is shielded from any competitive constrains in the aftermarket from their
competitors in the primary market. Further, the OEMs, have ensured that the
independent repairers are not able to effectively compete with the authorized dealers
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of the OEMs in the secondary market for repairs and services by denying them
access to required spare parts and tools to complete such repair work. Finally, the
OEMs have entered into warranty conditions with their consumers which dissuade
them from availing the services of independent repairers.

20.5.71 In the context of explanation (a) to Section 4 of the Act, what has to be
ascertained is whether an enterprise has the “strength” and whether it has the
ability to use that strength in its favour. In the instant case, we find that each OEM
has a position of strength which enables it to affect its competitors in the secondary
market, e, independent service providers in its favour, thereby limiting consumer
choice and forcing the consumers to react in @ manner which is beneficial to each
OEM, but detrimental to the interests of the consumers,

Whether the dominant enterprise(s} as established above has abused its position.

20.5.72 The I}, during the course of its investigation has discovered that in case of
several OEMs in the absence of availability of the genuine spare parts, diagnostic
tools, technical manuals, etc. in the open market the ability of independent repairer
to undertake repajrs and service of the vehicles of such brands of cars and effectively
compete with authorized dealers is seversly impeded. As per the DG, such conduct
amounts to imposition of unfair condition, denial of market access to independent
repairers in terms of Secton 4(2}a)(i) & 4(2)(c) respectively of the Act. The DG,
during the course of its investigation, has discovered that in case of each OEM there
is substantial escalation in most of the spare parts prices from the price at which has
been sourced to the price at which it is made available to the consumers. The
investigation has thus revealed that these OEMSs are imposing unfair prices in sale
of spare parts in terms of Section 4(2){z)(ii) of the Act. Further, the DG has discovered
that the users of such cars are completely dependent on the authorized dealer network
of these OEMs and are not in a position to exercise option of availing services of
independent repairers. The DG is of the view that such conduct amounts to imposition
of unfair condition on owners of cars of these OEMs in terms of Section 4{2){a} {i) of
the Act. The users of car wantng to purchase the spare parts have to necessarily
avail the services of the authorized dealer of the OEM. 1t is therefore found that such
OEMs use their dominance in the relevant market of supply of spare parts to protect
the other relevant market namely; the after sales service and maintenance, thereby
violating Section 4(2)(e) of the Act

20.5.73 Before, analyzing each of the above abusive conduct in context of the
OEMs, it is pertinent to discuss that the basic premise of the objection of the
Informant with the practives undertaken by the OEMs, is the lack of effective choice
for consumers and independent repairers in the Indian automobile aftermarket. In
the words of Professor, Robert H Lande, “Consumer Choice as the Ultimate Goal
of Antitrust”, University of Pitlsburgh Law Review, Vel 62, No, 3, pp. 503-525,
Spring 2001.
"The role of anti-trust can best be understood in terms of a fundamental standard
‘the standard of consumer choice’. The anti-trust laws are intended to ensure that
the marketplace remains compelitive so that worthwhile options are produced
and made available to consumers, and this range of options is not to be
significantly impaired or distorted by anti-competitive practices.
How many options must be present in the market for consumer choice to be
optmized? Anti-trust certainty does not require that the number of options be
maximized. Nor does anti-trust prevent all conduct or transactions that have the
effect of reducing the number of options available to consumers. Nor doss the Jaw
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affirmatively require the creation of options. Rather, it prevents business conducl

that artificially limits the natural Tange of choices in the market place.”
20.5.74 Under the preamble and Section 18 of the Act, the duty of the Commission
includes, to prevent practices having adverse effect on competition, to promote and
sustain competition in markets, to protect the interests of consumers and to ensure
freedom of trade carried on by other participants in markets, in India. Therefore, one
of the functions of the Comimission is to eliminate practices having adverse effect on
competition and protect the interests of the consumers, including providing
automobile consumers and the independent repairess with more choice in the Indian
automobile aftermarket. In the view of the Commission there are two main issues
that needs to be dealt by the Commission, they are;

{a} Ability of the consumers to freely choose between an independent repairer

and an authorized dealers without being faced by any adverse financial

consequences; amnd

(b) Ability of independent repairers to access the aftermarket and provide services

in & competitive manner.
1t is in this background, that the Commission has analyzed the alleged abusive
practices of the OEMs within the parameters of Section 4(2) of the Act.

Denial of Market Access

20.5.75 The DG's investHgation has revealed that most of the overseas suppliers are
not supplying spare parts directly inlo the Indian aftermarket. The DG has reviewed
the agreements/arrangements between the OEMs and their respective overseas
suppliers. The overseas suppliers of Mahindra Reva and Skoda contain clauses
which specifically restrict such overseas suppliers from supplying spare parts
directly into the Indian aftermarket. The agreements between the OEMs, like BMW,
Fiat, Ford, General Motors, Honda, Maruti, Mercedes-Benz, Volkswagen and
Hindustan Motors and their respective overseas suppliers are silent on the rights of
such overseas suppliers from supplying directly into the Indian aftermarket
However, the DG during the course of its investigation has discovered that such
overseas suppliers in practice do not supply spare parts in the Indian aftermarket.
A sample of the answers provided by few OEMs during the recarding of the
statements regarding the actual position regarding the sales by overseas supplier
shave been extracted below.
The relevant extract of submissions of Ford India is placed below:-

{212 1t is understood that Ford India imports some parts from overseas suppliers

Please furnish the agreement/document on the basis of which parts are being

imported.

Ans: Ford India imports approx 25 per cent of the spare parts value from Ford

affiliates outside India, There is no agreement as these parts are imported from

Ford affiliates itself. However, there is a export service standards from the affiliates

of Ford in Thailand towards spare supplies.

013 Is there any restriction on the overseas suppliers on selling spare parts of

Ford India vehicle directly i India?

Ans. Ford affiliates outside India, sells spare parts only to Ford India in India.

The relevant extract of submissions of Missan is placed below:

(0.5 Please confirm whether your over-seas component supplier can supply parts
directly in India. If yes, are they presently supplying directly in India?
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Ans: Overseas Suppliers don't supply directly in India excepl tyre and oil.
The relevant extract of submissions of Fiat is placed below:
(.10 Is Fiat Group Automobiles {SPAL) also selling the parts being imported by
FIAL (Fiat India Automobiles Limited) directly in the open market?
Ans: We don't know.
(2.11 Please confirm with your principal supplier and confirm
Ans: We shall revert,
Vide e-mail dated 28% Pebruary, 2012
Ans: No
The relevant extract of submissions of Toyota is placed below:
Q.10 Are there any restrichions in the agreement on your overseas suppliers
(TMAQ) in supplying directly in the aftermarket in India?
Ans: No
011 Are your overseas suppliers (TMAF) selling directly in the aftermarket in
India?
Ans: We are not aware of our overseas suppliers selling directly in the aftermarket
in India.
The relevant extract of submissions of Volkswagen is placed below:
4. Are your overseas suppliers supplying the parts imported by you directly in
the market in India as well?
Ans. We are nol aware whether they do so or not.
5. Can you check with them and revert?
Ans. We will try and check.

Vide letter dated 6" March, 2012

With reference to your query on whether overseas supplier can supply spare parts
directly to India, we would state that there are no such restrictions on overseas
suppler.

With respect to your query on whether any permission has been granted by our
company to overseas supplier fur supplying parts directly in the market including
after-sales market, we canfirm that we have not received any such request from the
overseas supplier. Further, the scope of our business does not cover any after-sales
market activity.

Based on the above submissions the Commission is of the opinion that although the
importer agreement/ arrangements between the OEMs and their overseas suppliers
are silent on the rights of such overseas suppliers to sell spare parts directly in the
Indian aftermarket, however, such overseas suppliers are not supplying spare parts
directly mnto the Indian aftermarket.

20.5.76 The Commission has noted the findings of the DG regarding the ability
of OESs to supply directly inta the Indian aftermarket. The perusal of the
agreements entered by the OEMs with the local OESs has revealed that invariably
there are restrictions on the OES from supplying parts directly to third parties
without the prior written consent of the OEMSs. The restrictions have been placed
upon the OESs ability to sell spare parts directly to third parties, where such
spare parts are being manufactured by the OEMs using the drawings/designs/
specifications /knowledge /toolings /moulds/jigs /IPRs /Trade marks etc of the
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OEMs. The DG has observed that none of the OEMs have confirmed even a single
instance where the permission has been granted to the OESs in terms of the
agreements to sell spare parts to third parties. We have discussed the issue of the
reasonability of such restrictions while deciding the AAEC caused by such
agreements ([ssue 4) later in the order. The table below summarizes the findings
of the DG with respect of the restrictive clauses in the OES agreements with
respect to each of the OEMSs.

TABLES
| OFSs  Restrictive clause in OES Agreement/Purchase Crders/ LO1 |
BMW Nao clause in agreement with respect to OES's right to access
_ | afwermarket. However, they are not supplying in the market, |
OESs | Restrictive clause in OES Apreement/ Purchase Crders/LOL |
Fiat OESs restricted from supplying to the aftermarket on pretext of
| | pratecting the IPRs of the OEM. i
Ford | OESs restricted from supplying to the aftermarket on pretext of
| protecting the IPEs of the OEM. J
General Motors CYESs restricted from supplying to the aftermarket on pretext of
 pratecting the I'Rs of the OEM. |
Honda OESs restricted from supplying to the aftermarket on pretext of
| | protecting the IPRs of the OEM. |
‘Mahindra | OESs restricted from supplying to the aftermarket on pretext of '
pratecnng the IPRs of the OFEM,
Maruti | OESs restricted Ffrom supplying to the aftermarket on pretext of
protecting the IPRs of the OEM.
'Mercedes Benz | OESs restricted from supplying to the aftermarket on pretext of I
protecong the IPRs of the OEM,
' Missan OESs restricted from supplying to the aftermarket on pretext of '
protecting the IPRs of the OEM.
Skoda | DESs restricted from supplying to the aftermarket on pretext of I
protecting the IPRs of the OFM,
' Tata Motors | OESs restricted from supplying to the aftermarket on pretext of I
protecting the IPRs of the OEM,
Volkswagen OESs restricted from supplying to the aftermarket on pretext of I
protecting the IPRs of the OEM,
Hindustan Motors | OESs restricted from supplying to the aftermarket on pretext of
protecting the IPRs of the OEM.
| Toyota OFESs restricted from supplying to the aftermarket on pretext of
protecting the [PRs of the OEM,

20.5.77 The Commission has noted the findings of the DG regarding over the
counter availability of spare parts at the authorized centers that is whether the
spare parts can be purchased at the authorized dealers without necessarily getting
the cars serviced there, The TN has recorded the submissions of the various mult-
brand service providers with respect to the availability of spare parts of
automobiles manufactured by various OEMs. Their submissions have been
tabularized below:
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TABLE6

Brand Position of availability of
Spare parts in open market

BMW NA

Fiat NA

Ford NA

GM PA (on a very restrichive basis)

Mitsubishi NA

(Hindustan Motors)

Honda NA

M&M PA for older models

Maruti PA/A

Mercedes NA

Nissan NA

Skoda NA

Tata Motors PA

Toyota | PA for older phased out Models

Volkswagen '| NA

A: Not Available anywhere in PAN India
PA: Partially available in some regions based on Dealer/Distributor discretion
A: Available PAN India

We have discussed in detail the restrictive clauses of the authorized dealers
agreements executed between each OEM and their authorized dealers; while
discussing the AAEC caused by such agreements later in the order).

20.5.78 Further, it has emerged, during the course of its investigation, that due to the
technological advancement in automobile design and increase in the electronic and
electrical features and condrols, specialized diagnostic testers/scanning equipment
are required for properly diagnosing the faults at the time of repairing and servicing
most of the brand of automobiles manufactured by various OEMs. Access to these
specialized diagnostic tools, fault codes, technical manuals, kraining etc., is critical
for undertaking service and repair of such vehicles. The DG has recorded the
submissions of the various multi-brand service providers with respect to the
availability of specialized diagnostic tools manufactured by various OEMs. Their
submissions have been tabularized below:

TABLE?7
Brand Tooling | Technology/ | Workshop Special | Technical
Diagnostic manuals/Catalo | Tools @ Manual and
tools gues | information |
Maruti NA NA NA NA | Al(onlyto ‘
My TVS)
Ford NA NA | NA NA NA
Honda NA NA NA NA NA
Toyota NA NA NA NA NA
GM NA NA NA NA NA
L
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| Tata Motors

NA NA NA | NA A*
Skoda NA NA NA |NA NA
Mahindra & | NA NA NA 'NA NA
| Mahindra | | ,
| Mitsubishi NA | Na NA INA [ NA
| (Hindustan
| Motors)
FIAT NA NA | NA NA A*
Volkswagen | NA NA | NA NA NA
Nissan NA NA NA NA NA
BMW NA NA | NA NA Na
Mercedes NA NA | NA NA [ NA

NA: Not Available anywhere in PAN IndiaPA: Partially available in some regions based on
Deealer/ Distributor discretionA: Available PAN Indiz® Available to “My TVS5” only, because
My TVS has tie-ups with Tata Motors, whose dealers have been dealing with Tata and Fiat
brand of cars.Note: No information has been received with respect to premier brand vehicles

20.5.79 The DG, during the course of its investigation, has recorded statements of
SPX India Prvate Limited (“SPX"), which is supplying diagnostic tools to several
OEMs in India. SPX has submitted that that they are restricted in terms of their
arrangement with the OEMs to sell the diagnostic tools which are specific to each
OEM, directly in the aftermarket. The DG has also stated that it has emerged from
the responses of SPX ag well as independent repairers that there are limitations in
diagnosing faults using alternate diagnostic tools. Therefore, based upon the practices
of the OEMSs, the Commission is of the conclusion that:

(a) in none of the instances are the overseas suppliers or the OESs supplying
spare parts manufactured by them directly into the Indian automobile aftermarket.
Therefore, on account of non-sale of spare parts by the overseas suppliers and the
OESs to entities other than the respective OEMSs, each OEM becomes the only
source of supply of these spare parts for the aftermarket requirements.

(b) apart from Maruti; most of the other OEMs have some restrictions on the
ability of their authorized dealers to sell spare parts to independent service
providers.

{c) all the OEMSs restrict the availability of the diagnostic tools/repair manuals
etc., required to effectively repair various models of their respective brand of
automgahbiles to the independent service providers and the niult brand retailers. It
is pertinent to note that even though Maruti allows its spare parts to be sold over
the counter to independent repairers; it restricts the access of such independent
repairers to diagnostic tools required to repair various models of automobiles
manufactured by Marut. Therefore, even in case of automobiles manufactured
by Maruti, the independent service providers are restricted to effectively compete
with the authorized dealers of the OEM.

20.5.80 The poinciple of free competition lies at the heart of the Commission’s mandate
under the Preamble and Section 18 of the Act. Under Section 18 and the Preamble of
the Act, the Comanission sh]l has the overall responsibility, “it shall be the duty of
the Commission to eliminate practices having adverse effect on compelition, promote
and sustain competition, protect the interests of consumers and ensure freedom of
trade carried on by other participants, in markets in India.” Therefore, the aim of the
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Commission is the institution of a system of undistorted compettion which is
commensurate to the promotion of the interests of the consumer. A dominant
enterprise can impede free competition in the refevant market over which it enjoys a
position of strength. One such ways of distorting free competition 1s the refusal by a
dominant enterprise to meet, in full or in part, orders placed with it by its customers
who are dependent upon the products or services of the dominant enterprise.

20.5.81 The ECT in Commercial Solvents v. Commission [1974] ECR 223, (para. 25) held
that “an undertaking which has a dominant position in the market of raw materials
and which, with the object of reserving such raw material for manufacturing its own
derivates, refuses to supply a customer, which is itself a manufacturer of these
derivatives, and therefore risks eliminating all competition on the part of this
customer, is abusing ils dominant position.” The basic objection of the Court was
that a dominant enterprise, which competes in both the upstream and downstream
markets and is in effective control of a product/service in the upstream market
which is required by the enterprises in the downsiream market to effectively carry
out their economic activity, may exclude a competitor from such downstream market,
by refusing to supply such product / services to enterprises in the downstream market.
20.5.82 In the present case, the i.ndepmldent service providers require the spare parts
and diagnostie tools compatible to the various models of automobiles manufactured
by the various OEMs to carry out their economic activity of providing repair and
maintenance services in the Indian automobile aftermarket. As discussed earlier, each
(OEM is a dominant player in the aftermarket for the supply of spare parts and diagnostic
tocls and through a netwaork of contracts effectively controls the supply of such spare
parts and diagnostic tools in the aftermarket, The OEMs through their own or related
network of authorized distributors alse operate in the aftermarket for aftersale repair
and maintenance services of their own brand of cars. Each OEM have two type of
customers; one in the primary market and the other in the secondary market These
customers are: (a) car owners who purchase the automobiles manufactured by the
(OEMs in the primary market and (b) independent service providers in the aftermarket.
An owner of a car cannot fit the spare parts into the machine by himself and requires
the services of a specialized technician. Therefore, the owner of automobiles does not
operate in the aftermarket as purchasers of spare parts but require the service of firms
engaged in maintenance and repair work. The independent repairers, who are not
part of the official dealer network of the OEMs, do operate in the market for as purchasers
of spare parts of the automoebiles manufactured by the OEMs. Theretore, the
independent service providers are customers of the DEMs in the aftermarket and
Further compete with the OEMs in the repairs and maintenance service aftermarket.

20.5.83 Section 4{2) provides a list of abusive conducts, which when undertaken by
a dominant enterprise, would fall within the mischief of Section 4(1} of the Act
Section 4(2){(c); provides that a dominant enterprise shall abuse its dominance, if it
indulges in practice or practices resulting in denial of market access. As discussed
earlier, we are of the opinion that each OEM is a monopolistic player in the
aftermarket for its own brand of spare parts and diagnostic tools and is in effect the
sole supplier of such spare parts and diagnostic tools to the aftermarket. We have
also discussed the practices of the OEMs to conclude that in effect each OEM severely
limits the access of independent repairers and other multi brand service providers
to genuine spare parts and diagnostic tools required to effectively compete with the
authorized dealers of the OEMs in the aftermarket. Such practices amounts to denial
of market access by the OEMs under Section 4(2)(c) of the Act,
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20.5.84 Further, such denial of market access is specifically aimed at adopting a
course of conduct with a view to exclude a competitor from the market by means
other than legitimate competition and such exclusionary abusive conduct allows
the OEMs to further strengthen their dominant pogition and abuse it. As has been
noted by the European Court of Justice, that “such behaviour cannot be countenanced
if its actual purpose is to strengthen this dominant position and abuse it” (United
Brands v. Commuission Case 27 /76 [1978] ECR 207, {para 189). It is the opinion of the
Commission that in such cases & violation of Section 4(2)(c) of the Act is clearly
established.

20.5.85 The OEMs have submitted that the spare parts and diagnostic tools,
workshop manuals are their proprietary materials and therefore accessible only to
the authorized dealers network of each OEM. The Commission notes that unlike
Section 3(5) of the Act, there 15 no exception to Section 4(2) of the Act. Therefore, if an
enterprise is found to be dominant pursuant to explanation (a) to Section 4(2) and
indulges in practices that amount ro denial of market access to customers in the
relevant market; it is no defense to suggest that such exclusionary conduct is within
the scope of Intellectual Property Rights of the OEMs. On the basis of aforesaid, the
Commission is of the opinion that the OEMs have denied market access to
independent repairers and other multi brand service providers in the aftermarket
without any commercial justification.
Unfair Price
20.5.86 The mvestigation conducted by the DG has concluded that the OEMs are
imposing unfair prices in sale of spare parts in terms of Section 4{2){(a)(ii) of the Act,
which iz substantiated by the considerable mark up in prices and significant
variation across spare parts as demonstrated in the DG's reports. Section 4(2)(a)(ii)
provides that there will be an abuse of dominant position, if a dominant enterprise,
imposes unfalr or disciminatory price in purchase or sale including predatory
pricing) of goods or service. Section 4(2)(a}{ii) is similar to the prohibition in Article
102 of the TFEU, which provides that an abuse by a dominant undertaking shall
include directly or indirectly imposing unfair purchase or selling prices or other
unfair trading conditions. The Commission has looked into the seminal cases
establishing the legal test for excessive pricing under Article 82 of the EC Treaty
{now Article 102 of TFEU). In United Brands Company and Linited Brands Continental
BV v. Commission [1978] ECR 207, the EC] held that ‘charging a price which is
excessive because 1t has no reasonable relation to the economic vahue of the product
supplied’ could constitute abuse of a dominant position. The EC] in United Brands
proposed a cost-based test to assess the relationship for the purposes of Article 82
between the economic value of the product/service and the price charged for it by a
dominant undertaking:
*The questions therefore to be determined are whether the difference between the
costs actually incurred and the price actually charged is excessive, and, if the
answer to this question is in the affirmative, whether a price has been {mposed
which is either unfair in itself or when compared lo competing products,”

20587 Thus, as per the test set by the EC] in United Brands case the first stage of the
analysis aims to identify the profit margin of the dominant enterprise and then to use
that information to demaonstrate whether the price is ‘excessive’. If it is then the second
stage considers whether the excessive price is unfairly high and consequently abusive,
The first stage of the test for exploitative pricing involves calculating the difference
between the production ¢ost and the price of the product/service in order to identify the
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profit earned by the dominant enterprise. Based upon the investigation of the DG, the
OEMs source their components /spare parts to be used for the assemnbly line requirements
as well as aftermarket requirements primarily from the local original equipment suppliers
(OESs). Several components assembled in the car are also imported from overseas
suppliers. Therefore, the cost of production of a spare part for an OEM is the price at
which the spare part is sourced from the OESs or the overseas suppliers.

200588 In order to analyze the mark up from the point of the OEM to the final
customer, the price difference between the rate at which the spares are sourced by
the OEMs from the OES (including overseas suppliers) and the price at which they
are sold to the customers by the authorized dealers was calculated on sample bagis.
The companies were asked to provide a list of the top 50 spare parts in terms of spare
parts consumed and in terms of revenue earned from then sale for the financial year
2010-11 on quarterly basis for their most popular brand of cars. The DNG has examined
the price difference (mark up) for the top 50 spare parts, for each OEM, based on
consumption and revenue generated was celculated using the formula as under:
Price Dhfference { per cent ) = {{Price at which available to Customner)-(Price at which
procured from OES)*100/(Price at which procured from OES).

20.5.89 The markup for the top 5{ spare parts across quarters for each OEM has been
summarized in the table below:

TABLE 8
OEM Price Muark-up of top 50 spare Price mark-up af top 50
parts based on Hevenur apare parts on the basis of
Generabed Consuompiion
Miagan HALB T 20058 R H5.H1 % -258.78 %
Maruti -7798 % 43355 % =16.94 % 650 %
Makindra 6550 T -4H2.50 B 10858 % -B90.99 %
Vollawagen 54.36 % 995,55 (01, 2000-11); H22T W 39555 % (1, 20-11);
6141 % -995.55 % (02, 2000-11); 62T T 59555 % (02, 2000-11);
58,17 % 995,55 % (03, 2010-11); 22 54 % -B95.55 % (3 2010-11);
| | 5817 % 00555 % (03, 2010-11) A2 37 % 995,55 % (04, 2010-11)
Toyorta | o6} W -130585 % 826 % 51043 %
EMW | 10136 % ~458.98 % 7h.24 % ABL4 %
Fare ' 3837 % 117009 % (O, 201011 &4 11696 36 (1, 201011}
35.62 % -1171.09 % {Q2, 2010-11); 41169636 (02, 2m0-11);
3562 % -1171.08 % (Q3, 2010-11)% 58 6B % -1696.36 T (23, 2010-11);
35.62 % 107108 % (QF, 2010-11) £41 % -1696.36 % (O3, 2010-11)
| oEM | Price Mark-up of top 50 spare passs | Price sack-up of top 50 spare paris
| based on Revenus Generated on the basks of Consumption !
Mercedes-Denz  FOLM-I92.22 % {1, 2010-11); S0.80-284.88 % (1, 2010-11); |
67.31-306.80 % (02, 2000-11); 11.25-1206.15 % (2, 201411,
76.63-301.71 % (Q3, 201011} B4.86-2150.69 % (03, 2010-11)
| THEF1E07.20 % (03, 201611 | 71 78-1245.87 % 403, 2010-11) |
Skoda " B5.06-265.88 % ((J1, 2010-11); [ 31.6-230.83 % (Q1, 2010-11); '
791528075 % (Q2, 200-11); -33.78-254.18 % (02, 2010-11);
76.29-14B.54 % (3, 2010-11) 34,84 24854 % (03, 2010-11);
. | 4.92-260.40 % (3, 2010-11) -3581-218.42 % (03, 2010-11]
Tata BE.76 %6 -650.80 % .60 % -H58.%) T
Fiat A3 T -B0O20,29 T 19.93 % 481717 %
Honds 01210 % 984,73 % [T Y 93513 %
| General 156 %0 -871.56 % (D1, 20010-11}) {-)18.B2 % -545 16 % (D1, 2010-11);
K otors {-)0.23 % B71.56 % (07, 2010-11); {-J20.33 % -F54.08 % (2, 2010-11);
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3.39 % -764.08 % (Q3, 2010-11);

J 2.39 % -871.56 % (QB, 2010-11); J
66.92 % -B71.56 % (Q3, 2010-11} | 28,64 % -545.16 % (Q3, 2010-11)
Hindustan \ 7925 % -133.32 % 86.47 % -206.25 %

Maotors (Ambassador brand) {Ambassador brand)

20.5.90 Based upon the findings of the DG, as tabularized above, we have noticed
that there has been a substantial markup in the prices of spare parts from the point
at which such spare parts are sourced from the OESs and other overseas suppliers
and the price at which they are available to the consumers across all OEMs. The DG
has ohserved that the average markup in the price of spare parts is approximately
100 per cent in case of most OEMs while the upper limit of such markup is
approximately 5000 per cent.

20.5.91 The Commission is aware that in adopting a cost-price comparison to
determine the extent of profits enjoyed by a dominant enterprise entails the
calculation of the cost of production of the goods/services of the dominant enterprise.
This can be a particularly difficult task given that an enterprise may have diverse
production and market operations which incurs various categoties of costs and
working out the production costs may raise great difficulties, especially determining
what costs should be taken as a basis for calculating the cost-price ratio to show
whether the price charged exceeds the cosks incurred. However, the Commission is
of the view that such difficultes do not arise in the present case. Since the OEMs
source a majority of their spare parts, both for assembly line and aftermarket
requirements from OESs or other overseas suppliers, a starting point for the
Cominission’s cost-price analysis can be the price at which the spare parts are
sourced from the OESs and other suppliers. The OEMs have submitted that the DG
in its investigations has failed to consider that cver and above the procurement
other costs incurred by the OEMs, including, depreciation on tangible assets,
amortization of intangible assets, royaliy for technical know-how, packing materials,
warehouse management, ociroi, Government taxes, financial and freight cost eic,
The Commission has noted that such submissions of the OEMs are general in nature
and the OEMs have submitted broad cost components, however, the OEMs have not
submitted particulars of the constituent elements of its production costs.

20.5.92 The EC] in United Brands noted that producers often allocate their costs
arbitrarily to individual units of production and it may be impossible to calculate
accurately the average total cost of producing a particular preduct. In Unifed Brands,
the ECJ seems to have accepted that an approximate analysis of costs may be sufficient
in complicated cases. It held that:
“While appreciating the considerable and at times very great difficulties in
working out production costs which may sometimes include a discretionary
apportionment of indirect costs and general expenditure and which may vary
significantly according to the size of the undertaking, its object, the complex
nature of its set up, its territorial area of operations, whether it manufactures one
or several products, the nuinber of its subsidiaries and their relationship with
gach other.”

Therefore, in the absence of the any submissions of the OEMs indicating a break-up
of the productions costs, the Commission feels prudent to adopt the procurement
costs as an approximate estimation of the preduction costs of the OEMs with respect
to the spare parts procured from OESs and other suppliers for its assembly line and
aftermarket requirements,
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20.5.93 The objective of the price-cost investigation is to establish the profit margin
of the dominant market actor. In Linited Brands the EC] held that the comparison
between the selling price of the product in question and its cost of production,
which should disclose the amount of profit margin. However, a profit margin does
not in itself indicate that the price is excessive. SecHon 4(2)(a){ii) does not prohibit
profit margins-only unfair prices have been prohibited. However, where it has been
established that # price substantially exceeds the cost of producton, it will be
necessary to assess whether the difference 13 so great as to be "excessive’, triggering
a review of the prices ‘fairness’. The DG's investigations have revealed that all
(OEMs have substantally marked up the price of its spare parts by an average of 100
per cent and in some extent to as high as 5000 percent. In view of the Commission,
such mark-ups are disproportionate to the economic value of the products supplied
by the OEMs,

20.5.94 The concept of unfaimess of a price is related to the noticn that such price is
unrelated to the ‘economic value’ of the product and that such price are being charged
by the enterprise because of its capacity to use its market power or position of strength
in that relevant market to affect its competitors or consumers in its favour. As evident
from the THG's investigation, the OEMSs are charging 2 substantially high price for its
top 50 spare parts, without which the respective owners of the various models of the
automobiles manufactured by the OEMs cannot get their automobiles repaired,
serviced or maintained in the aftermarket. The actual cost of procuring the spare
part is much lower than the price at which they are being sold to the ultimate
consumer; however, the value of such spare parts to the consumer is great, because
without such spare parts the owner will not be able to effectively repair his
automobile. Even if the OOEM has substantially marked up the price of its spare
parts; the locked-in consumer would be forced to purchase such spare parts in order
to effectively render the much expensive primary market equipment, i.e., the
automobile itself, in a workable condition. If the aftermarket was open to competition;
i.e, the OEMs were not the only source of the genuine spare parts and diagnostic
tools in the aftermarket; the OEMs would not have been able to maintain such high
markups without facing necessary competitive restraints.

20.5.95 In Brifish Horseracing Board v, Victor Chandler International [2005] EWHC
1074 {Ch), (para 56) it was held that “in determining whether a price is unfair it is
necessary to consider the impact on the end consumer and all of the market
conditions. In a case where unfair pricing is alleged, assessment of the value of the
agset both to the vendor and the purchaser must be a crucial part of the assessment.”
As discussed above, the value of a spare part for the OEM is the cost at which the
spare part is procured from its supplier; while the value of the spare part for the
consumer is disproportionally higher. This is because the value of the spare part for
the consumer has to be understood in relation to the use of the spare part to effectively
repair and render his automobile in @ workable condition. Therefore the willingness
of the locked-in consumer to pay a particular price for a spare part has to be
understood in the context that he perceives the spare part as a necessary secondary
consumable product for the effective working of his primary product. The OEMs
necessarily exploit such a position of the consumer by charging higher marked-up
prices in the secondary market.

20.53.96 In analyzing the unfairness of the prices charged by the OEMS5, it is necessary
to ascertain whether the dominant enterprise has made use of the opportunities
arising out of its dominant position in such a way as to reap trading benefits which

COMFPETITION LAW REFQRTS & OQUTOBER, 2014 105



0098 Competition Law Reports [VQLB

it would not have reaped if there had been normal and sufficiently effective
comipetition. As discussed earlier, based upon the DG’s investigations, it has been
revealed thatin the case of all the OEMs, the overseas suppliers and most of the local
OESs are either contractually prohibited from selling spare parts directly in the
open market. Therefore, the OEMs are the only source of availability of genuine
spare parts in the aftermarket. The OEMs require their authorized dealers to source
the spare parts only from the OEMs authorized vendors and further restrict the over
the counter sale of spare parts and diagnostic tools to independent repairers. These
restrictions therefore create entry bamiers for the OES who could produce matching
quality spare parts, eliminates direct access by OES from supplying genuine spare
parts of an OEM in the afterrnarket and in the process, foreclose competition in the
supply of genuine spare parts and diagnostic tools for the various models of
automobiles manufactured by the OEMs.

20.5.97 The fact that the OEMs are the only source of supplying spare parts for its
brand of automgbiles in the aftermarkets is an important factor in analyzing the
enterprise’s degree of exploitative pricing. The EC] in General Motors Continental NV
v. Commission [1975) ECR 1376, agreed that the “holder of the exclusive position
....may abuse the market by fixing a price—for a service which it is alone in 2
position to provide.” Therefore, the fact that the OEMs are the only source of genuine
spare parts compatible to its brand of automobiles in the aftermarket allows such
OEMs to use the opportunities arising out of its dominant position to reap trading
benefits which it would not have reaped if there had been normal and sufficiently
effective competition. The analysis of the cost-price data, as provided in the table
above, indicates the ability of the OEM to price the spare parts without being subject
to any conatraints since there is no competition in the spare parts market. Given the
complete dependence of the users on the OEM for their spare parts requirements, the
interest of consumers are not safeguarded in form of competitive prices of spare
parts in the present scheme of things. The cost benefit, if any, that may arise from the
OEM having its own distribution channels also does not seem to be passed on to the
customer in the form of low prices of spare parts and there appears no justifiable
efficiency factors in the form of any benefits to the consumers.

20.5.98 Further, during the course of the DG’s investigation, the companies were
asked to furnish the details of nover and profits from sale of automobiles as well as
from spare parts business separately. The analysis with respect to companies that
have submitted the requisite data shows that in all the cases, the margin from spares
business exceeds the margin from car business substantially. In fact several OEMs,
are inclining overall losses as well as that from the sale of cars, however profits have
been generated from spares parts business. The revenue generated from the sale of
spare parts and from the sale of antomobiles for a few OEMSs is tabularized below.

TABLE9
OEMs Margin (% ) Margin (% ) Comments
from Automotive from &pare patts
business business
Maruti 4.4 % (2008-09); 8.7 % |20.0 % {2008-09); 21.0 | Maruti’s margins from
(2009-10); 4.7 % % (2009-10); 21.0 % vehicles are
{2010-11) (2010-11) substantially lower
than thase derived
from sale of spare parts
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Volkswagen | (-)23.70 % (2008-09); 149.37 % Volkswagen is making
{-)7.15 % (2009-10); substantial losses
0.49 % (2010-2011) from sale of cars and
has made nominal
profit only in FY
| 2010-2011.
BMW 21.78 % (2008-09); 127.08 % (2008-09}; BMW’s margin from
16.70 % (2009-10); 1 31.48 % (2009-10); sale of spare parts
22.36 % {2010-11) 142.77 % (2010-11) are_higher
Skoda | (-)3.19 % (2008-09); :11.59 % (2008):22.84 % | DG has observed that
(-) 2.96 % (2009-10);  (2009); 19.49 % (2010) | Skoda, as a whole, is
) i |
OEMs Margin ( % ) from | Margin ( % ) from Comments
Autometive business | spare parts business incurring losses; but
0.35 % (2010-11)* is making significant

profit margins from
the sale of spare

| parts,
Fiat {-) 88.25 % (2008); 1572 % (2009-10); 9.39 | Fiat has been
(-) 10.44 % (2009); '% (2010-11) incuzring substantial
{-)6.62 % (2010} losses on vehicle
sales whereas it has
been eaming profits
on the spare parts
| segment
Honda (-)8.42 % (2008-09); 526.{)2 % (2008-09); Honda is making
{-)0.10 % (2009-10); 1 22.70 % {2009-10); negative margins from
{-)2.02 % (2010-11) iB.DZ % {2010-11) sale of cars whereas

it is selling spare
parts at substantial
profit

In this context it is relevant to mention thatas per Cll-Mckinsey Report, the aftermarket
business is highly profitable for OEMs. The aftermarket contributes @ modest
24 per cent in revenues to OEMs, however, a sizable 55 per cent of profit is derived
from this segment. The Commission is of the opinion that such sizeable revenues
from the sale of spare parts are possible because of the fact that the OEMs are able to
mark-up the price of spare parts without any competitive constraints.

20.5.99 It is pertinent to note that several commentators have objected to price
regulation from a policy perspective, arguing that in the absence of market failures,
excessive prices motivate potential competitors to enter into the market and are
therefore self correcting. However, the Commission is of the opinion that in certain
industry /sectors the prevalent excessive pricing practices may not be self correcting,
i.e., as in the present case, where the OEMs have ingulated themselves from all
possible competition in the aftermarket, (a) through then network of restrictive
contracts and (b) pursuant to the fact that spare parts of various models of
automobiles are not interchangeable with other brands, have ensured that they are
the only source of supplying spare parts for its brand of automobiles in the
aftermarkets, thereby significantly enhancing such enterprise’s degree of exploitative
pricing. For example, as per the date tabularized in table 8 above, Fiat marks up the
price of its top 50 spare parts {on the basis of consumption) from 19.93 per cent -
4817.17 per cent . Under the existing competitive stzucture of the [ndian automobile
aftermarket, Fiat will not be subjected to any competitive constraints either from the
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other OEMSs (due to limited interchangeability between spare parts of various brands
of automobiles) or from the independent repairers {due to denial of access to the
aftermarket of spare parts and diagnostic tools) to self correct its pricing abuses
unless the structure of the market js modified to allow competition. Therefore, the
Commission is of the opinion that the exploitative pricing conduct by each OEM (as
evident from Table 8 above) is a manifestation of lack of competitive structure of the
Indian automobile market. The Commission is therefore of the opinion, that
structurally modifying the competitive nature of the Indian automaobile market will
itself induce market self-correcting features, by enhancing consumer-choice and
access of independent repairers to effectively compete in the Indian aftermarket.
Such remedies, in the opinion of the Commission shall have a rationalizing effect on
prices of the products in the Indian automobile aftermarket.

Leveraging

20.5.100 Section 4(2){e} provides that it shall be an abuse of a dominant posifion if a
dominant enterprise “uses its dominant position in one relevant market to enter
into, or protect, other relevant market.” The two relevant markets in the current case
are the market for spare parts and diagnostic tools and the market for repairs
and maintenance services, which as we have described earlier are different, yet
inter-linked and inter-connected (refer to our discussions in paragraph 21.2.16 of
this order). The OEMs have an inherent dominant position of strength in the markel
for spare parts and diagnostic tools because of limited inter-brand interchangeability
of spare parts and the fact that the OEMs, pursuant to a network of restrictive
contracts and commercial practices have become the sole supplier of genuine spare
parts of various models of their automobiles and diagnostic tools in the
aftermarket. Given the inter-linkages between the repair/service markets and
the spare parts/diagnostc tools market, the OEMs have a commercial incentive to
leverage their dominance from the relevant market of spare parts/diagnostic tools
to that of repairs and maintenance services. The fact that OEMSs indulge in such
leveraging is evidence from the data that the OEMs (acting through their authorized
dealer netwaork) deny 94.99 per cent of the total service providers active in the Indian
automobile aftermarket (consisting of multi-brand retailers, semi-organized service
stations and un-organized garage workshops), effective access to the Indian
aftermarket on competitive terms. (ACMA Report 2011).

20.5.101 The OEMs typically provide aftersale services and repair of their brand of
automobiles through a network of authorized dealers. These authorized distributors
are also the source of supply of genuine spare parts of various models of automobile
manufactured by an OEM. As discussed above, the OEMs restrict the ability of the
independent repairers to obtain spare parts from the authorized dealers. The DG
hag analyzed the authorized dealer agreements executed between the OEMs and
their respective authorized dealers. The authorized dealer agreements can be divided
into three categories:
a) Certain agreements specifically restricted the sale of spare parts over the counter
These include the authorized dealer agreements of Fiat, Nissan, Skoda and
Mahindra.
b) Certain agreements between the OEMSs and the authorized dealers do not
contain specific terms restricting the sale of spare parts in the open market
Hewever, the DG during the course of its investigation has discovered that in
practice such authorized dealers either allow limited sale of spare parts for older
phased out models or in some circumstances do not sell spare parts across the
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counter at all. These include the OEMs Ford, Honda, Marut, Premier, Volkswagen,
Hindustan Motors, Toyota and Tata Motors.

c) Certain agreements between OEMs and suthorized dealers allow such dealers
to either sell spare parts directly to independent repairers (e g. Mercedes) or allow
it to be sold to actual customers of the OEM (e.g. BMW, General Motors).

205.102 As per the investigation of the DG, even in cases listed in sub—clause (b)
above where there are no specific clauses in the agreements entered by the OEMs
restricting over the counter sales, the enquiries carried and submissions of
stakeholders bring out that the spare parts are not generslly available over the
counter and at best are being sold selectively. The OEMs and the authorized dealers
may not be keen to sell the spare parts over the counter to prevent the customers from
shifting to independent repairers. The sale of spare parts over the counter is in any
case at the discretion of the OEM and the authorized dealers. Further, all the OEMs
(except BMW) have warranty clauses which effectively deny any warranty to the
owners of automobiles if such owners avail the services of the independent repairers
or other multi brand service providers. Morecver, in the limited instances where
spare parts are available to the actual owners, the owners have to buy such spare
parts at the MRF and then avail the services of the independent repairers at
addikional costs; whereas the authorized dealers are able to provide such services at
cheaper rates since the applicable spare parts are available to the authorized dealers
at a discount over the MEP. Hence, bazed on these facts, it can be stated that in
Fractce the OBEM and the authorized dealers allow the use of genuine spare parts
only for purpose of undertaking service and repairs at the workshop of the authorized
dealers. Therefore, most of the OEMs force their customers to buy maintenance and
repair services together with spare parts, since independent repairers’ demand for
spare parts is related to maintenance and repair services provided by them to those
who do not indent to purchase maintenance and repair services from the OEMs.

20.5.103 Therefore, in most cases the owners of various brands of automobiles are
completely dependent on the authorized dealer network of the OEMs and are not in
a position to exercise ophon of availing services of independent repairers. In most
cases, the users of car wanting to purchase the spare parts have to necessarily avail
the services of the authorized dealers of the OEM. It is therefore found that such
OEMs use their dominance in the relevant market of supply of spare parts to protect
the other relevant market namely, the after sales service and maintenance thereby
violaring Section 4(2)(e) of the Act. Even in case of OEMs where the spare parls are
available to the independent repairers as well as the owners of cars in the open
market, the independent repairess are still foreclosed from the aftermarket for repairs
and maintenance of the various brands of automobiles manufactured by the OEMs.
This i8 because none of the OEMs allow their diagnostic tools, repair manuals etc.,
to be sold in the open market. [t has emerged from the investigations of the DG that
with technological advancement in vehicle design and increase in the electronic
and electrical features and controls, specialized diagnostic testers/scanning
equipment are required for diagnoses at the time of car repair or service of most of
the cars of various brands. Access to these specialived diagnostic tools, fault codes,
technical manuals, braining etc. is critical for undertaking service and repair of such
vehicles. The independent repairers are substantially handicapped from effechively
attending to affermarket requirements of automobiles due to the lack of access to
specialized diagnostic tools. We have previously noted the submissions of the
independent and the mult brand repairers with respect to the status of the availabality
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of spare parts and diagnostic tools for each OEM (See Table 6 and 7). Therefore, it is
found that the conduct of these OEMs amounts to violaton of Section 4{2)(e} of the
Act in the same manner as the OEMs which disallow the sale of spare parts over the
counter to independent repairers.

20.5.104 The Commission, pursuant to an order dated 28% May, 2013, inter alia,
asked the OEMSs to submit details regarding what percentage of then customers seek
the services of their authorized dealers post warranty. The submissions of the OEMs
have been summarized m the table below:

TABLE 10
Name of OEMs | MNo. of consumers using Source
authorized dealers |
| Missan Mo data provided MN/A |
MSIL 2010-11:27 % ; MEIL Internal records
2011-12:29 % ;
| 201.2-13; 33 %

Hindustan Motars | Ambassador vehicles: 27 % Mo source provided
| Pajero vehicles: 95 %

! Ford |50 % (approx) Affidavit of Mr. Dushyanth |
Jayakumar, authorized

| | | representative of Ford

| Honda |64 % (without Brio, as all Brio | No source provided
cars are within warranty] i
_BMW 78 %  No source is provided |
' M&M 2007-08: 33 % ; | No source is provided,
2008-09: 40 % ; however, the OEM claims
2009-10: 52 % that such data is highly
| | confidenkial i
Skoda | Segment 1{0-4 years from the | No source provided.
date of sale): 68 % However, the submissions
Segment 2 (5-7 years from the  have been certified to be
date of sals) 34 % true by an affidavit of

Segment 3 (8 and above years | the company secretary of
| from the date of sale): 14 % Skoda

Mercedes Benz | Cars in the 4th year of | Mo source is provided
operation; 89 % The submissions have been
Cars in the 5 year of operation: | signed by the General
&1 % Manger (legal affairs and
company secretary) and the
Deputy General Mangers
{Legal Affnirs) of
| | . Mercedes Benz. |
| General Motors | Cars in 3rd-4th year: 78 % | No source is provided |
Cars in 4th-5th year: 62 % |
_Toyota Cars in 4th-7th years: 71 % Toyuta internal records |
Volkswagen Volkswagen brand cars: 92 % | No source has been '

Audi brand cars: approx 80-85 % provided
Submissions have been
supparted by an affidavit
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of Sri Bal Krishan
Sabharwal, Chief General
Manger and head of
accounting, taxation and
Iegal.
Firt 42 % No source has been
provided i
Tata 41 % (Tata has submitted that 59 Mo source provided, |
% of its customers use Submission has been
independent service extracted fram the
stations/ workshops in the post) affidavit of Mr. Ankur
warranty period) Sinha. i
! Mercedes 4th year of operation: 89 % Mo source has been '
5th year of operation: 81 % provided.
Submissicm has been signed
by Mr. R.B. Pande,
General Manager, Legal
Affairs and Company
Secretary and Mr. BLA.
lagtap, Dy, General
Manger, Legal Affairs.

4

20.5.105 OEMs, based upon the above-mentioned data, have argued that such data
15 indicative of the fact that owners of various models of OEMSs’ cars do not return to
the OEM’s dealership network in the post warranty period and this is indicative of
the fact that substitutes for servicing and repair of various models of OEMs" cars are
available and being undertaken in the aftermarket. However, the Commission is
unable to accept such a contention of the OEMs for the following reasons.

(a) As evident from Table 10, most of the OEMs have not provided any source for
the data regarding the percentage of their customers who use the OEM's
authorized dealer network in the post warranty period. In the absence of disclosure
of any source, such data cannot be scrutinized or relied upon by the Commission,

(b) The submissions of the OEMs, as set out in table 10 are contrary to the findings
of the DG and, in certain cases, the express provisions of the OEM's authorized
dealer agreements. For example, OEMs like, Fiat, Skoda, Nissan and M & M,
expressly restrict the ability of their authorized dealers to sell spare parts over the
counter, besides restricting the access to diagnostic tools to the OEMs authorized
dealers. They further have polices for absolutely cancelling their warranty
obligations if any of their cars are repaired by an independent repairer in the post
warranty period. However, based upon the submissions of the OEMs,
approximately 42 per cent of Fiat's customers, 68 per cent of Skoda’s customers
and 52 per cent of M & M customers use the services of their authorized dealers in
the initial post warranty period. The DG during the course of its investigation
has concluded that other OEMs like Ford, Honda, Marubi, Volkswagen, Hindustan
Motors, Toyota and Tata Motors have policies of absolutely invalidating their
warranty obligations if any part of their cars is repaired by an independent
repairer in the post warranty period. In spite of such provisions, the data submitted
by the OEMs indicate that 50 per cent of Ford's customers, 64 per cent of Honda's
customers and 41 per cent of Tata’s customers use the services of the DEM's
authorized dealer services in the post warranty period. It is interesting to note
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that as per the data submitted by the OEMs, prudent consumers, being aware thal
using the services of an independent repairer would cancel the warranty
obligations of the OEMs on all defects arising out of their brand of cars would
still prefer to usge the services of an independent repairer. In the opinion of the
Commission, in the absence of sufficient justifications from the OEMs regarding
the source and basis of calculation of such post warranty retention figures, the
Commission is unable to reconcile such data with the express provision of the
OEMs, dealer agreements, their business practices, the submissions of the
independent repairers and multi brand repairers and other findings of the DG.
(¢} During the course of investigation, the DG has discovered that many multi
brand service provider have stated that in the absence of the availability of the
spare parts of the OEM they have to either refuse the customers or get the spare
parts from the authorized dealers of the OEM after opening a job card without
achually getting the car service, in order to refain the customer. The submissions
of such service providers have been set out in Table 4 above. The submissions of
the OEMs and those of the multi-brand service providers appear to be
contradictory. If the aforesaid data submitted by the OEMs is correct, and an
increasing number of car owners are using the services of independent service
providers in the post warranty period, then there would have been no reason for
the multi-brand service providers to allege their inability to service their customers
in the post warranty period.

20.5.106 In view of the aforesaid, the Commission finds the OEMs (OFPs) to be
indulging in anti-competitive practices resulting in contravention of
Section 4(2)(a)(i}, 4(2}(a)}{ii), 4(2)(c) and 4(2)(e) of the Act.

20.6 Determination of lssue MNo. 3

2061 The OEMs source spare parts for their assembly line and aftermarket
requirements from overseas suppliers and other local OESs, pursuant to agreements
with such overseas suppliers and the OESs. The OEMs distribute the spare parts to
the aftermarket and provide for aftersale repairs and maintenance of their various
models of cars through a network of authorized dealers. The authorized dealers and
the OEMs enter into dealership agreements to regulate the terms and conditions
pursuant to which the authorized dealers sell spare parts and provide maintenance
services in the aftermarket. Therefore, OEMs enter into three types of agreements: (a)
agreements with overseas suppliers; (b) agreements with OES and local equipment
suppliers and (¢) agreements with authorized dealers. During the course of its
investigation, the DG has analyzed the agreements and arrangements of the OEMSs
with the OESs, overseas suppliers and the authorized dealers to determine if such
agreements are in the nature of agreements prohibited under Section 3(4} of the Act.

20.6.2 At the oulset the Commission would like to dispose one of the submissions of
the OEMs with respect to the use of the words use of the word “between” in
Section 3(3) and "amongst” in Section 3(4) of the Act, Some of the OEMs, like Ford,
have submitted before the Commission, that the legislature has intentionally used
two different words to describe the relationship between the enterprises in
Section 3(3) and in Section 3(4) of the Act. It has been pointed out that Section 3(3)
used the word “between” whereas Section 3(4) uses the word “amongst”. Thus, it
has been submitted that an agreement relntable to Section 3(4) of the Act, cannot be
a bilateral one and has to be an agreement between three (3} or more persons, 1.e., it
has to be multilateral {in contradistinction to a bilateral agreement). It was further
submitted that the provisions of the Act will apply to vertical agreements, ie.,
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agreement between the OEMs and the OESs or the OEMSs and their authorized
dealers, only when three (3) of more parties are present to an agreement. If the
argument put forth by the OEMs is accepted, it will lead to illogical conclusion. To
hold that the provisions of Section 3(4} shall apply to a vertical agreement only
when more than two parties are involved, an absurd result would emerge where all
vertical agreements amongst enterprises or persons at different stages or levels of
the production chain, which causes an AAEC, under the provisions of Section 19(3)
of the Act, shall be exempt from its provisions because such agreements are bilateral
in nature. Such an interpretation shall encourage enterprises to enter into anti-
competitive vertical agreements by structuring such agreements 25 bilateral
agreements. Further, this interpretation also would render meaningless the first
sentence of Section 3 of the Act, which nullifies all zagreements {and not any particular
class or type of agreement) in respect of production, supply, distribution, storage,
acguisition or control of goods or provision of services, which causes or is likely to
cause an AAEC in India. In view of the foregoing we conclude that the Lemslature
did not intend to restrict the application of the provisions of Section 3(4) of the Act to
only muitilateral agreements and hence the contention raised by the OEMSs in this
regard is liable to be rejected.

Analysis of agreements/arrangements between the OEMs and their overseas
suppliers

20.6.3 The DG, during the course of the investigation, has analyzed the importer
agreements entered by the OEMs with their overseas suppliers to find restrictions if
any, on these suppliers from selling spare parts directly in the Indian aftermarket.
The examination of these agreements has however not revealed any specific clause
restricting overseas suppliers from undertaking such supplies. However, as per the
DG, based upon the facts gathered during the investigation it has emerged that even
these overseas suppliers are not supplying spare parts to any entities other than the
OEMs. The DG has further observed that in most of the cases the overseas suppliers
are the group companies/assoclate companies of the OEM or its overseas parent
company. Hence, the DG has alleged that it is possible that there is the existence of
an internal arrangement/understanding between the OEM and their overseas
suppliers restricting the latter from supplying spare parts directly to the Indian
aftermarket. Such agreements shall be in the nature of an exclusive distribution
arrangement/understanding under Section 3{4)(c) of the Act.

20.6.4 The OEMs have denied the existence of any such arrangements between the
OEMs and their overseas suppliers. The OEMs have submitted that since maost of the
overseas suppliers are their group companies or overseas parent companies, even if
it 15 assumed but not admitted that there was an arrangement between the OEMs
and their overseas suppliers; the same cannot be considered as an agreement between
two enterprises under Section 2(h) of the Act under the doctrine of ‘single economic
entity’. The OEMs have referred to the decision of the Commission in Exclusive
Motors v. Lamborghini (Case 52 of 2012); where the Commission has held:
“To establish a contravention under Secticn 3, an agreemant is required to be proven
between two or more enterprises. Agreement between Opposite Party and is group
company Volkswagen India’ cannot be considered to be an agreement between two
enterprises as envisaged under Section 2(h) of the Act. Agreements between entities
conshituting one enterprise canmot be assessed under the Act. This 15 also in accord
with the internationally accepted doctrine of ‘single economic entity”. It was averred
by the Counsel for the Informant that as per Opposite Parties lether dated April 2,
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2011, Volkswagen India was ‘not a subsidiary of the Automobili Lamborghini 5.p.A.
but was a separate legal entity owned by Volkswagen Group’. This does not help the
informant's case in any manner whatsoever. As long as the Opposite Party and
Vaolkswagen India are part of the same group, they will be considered as single
economic entity for the purpeses of the Act. Any internal agreement bebween them is
not considered as an agreement for the purposes of Section 3 of the Act”

20.6.5 Considering the above decision, the Commission is of the opinion that an
internal agreement/arrangement between an enterprise and its group/parent
company is not within the purview of the mischief of Sectiom 3{(4) of the Act. Each
OEM has a separate arrangement with its foreign suppliers and each of such
arrangement need to be analyzed separately in order to ascertain if the docirine of
'single economic entity’ is applicable to such agreements /arrangements. At the same
time, the Commission would like to emphasize that the exemption of single economic
entity stems from the inseparability of the economic interest af the parties to the
agreement. Generally, entiies belonging to the same group e.g. holding-subsidiaries
are presumed to be part of a ‘single economic entity’ incapable of entering info an
agreement, the presumption is not irrebuttable. It is a question which should be decided
on the facts and crcumstances of each case. Based upon facts revealed by the DG's
investigation in the present case, OEMs like BMW, Fiat, Ford, General Motors, Honda,
Maruti, Mercedes-Benz, Volkswagen, Hindustan Motors and Toyota have agreements/
arrangements with their respective overseas suppliers which do not contain any
specific restrictive clause regarding the rights of the overseas suppliers to supply
spare parts into the Indian aftermarket. OEMs like Skoda has entered into overseas
supplier agreements which contain specific clauses, restricting the ability of their
respective suppliers from supplying spare parts into the Indian aftermarket OEMs
like Mahindra and Mahindra, Nissan, Tata and Premier do not import spare parts
from overseas suppliers. All the aforesaid OEMs, except Maruti, and Hindustan Motors
have arrangements with their overseas supphiers, which are part of the same corporate
group or where such overseas supplier is the overseas parent company of the OEM
Therefore, such arrangements need not be scrutinized under Section 3 of the Act in
view of the ‘single economic entity’ justification claimed by them.

20.6.6 At the same time, OEMs like Maruti and Hindustan Motors, who import spare
parts from overseas suppliers which are not part of the same corporate group cannot
claim the protection of the aforesaid docirine of a ‘single economic entity’ and such
agreements/ arrangements are not beyond the purview of scrutiny under Section 3 of
the Act. Howeves, the Cammission is of the opinion that theze is not sulficient direct or
dreumstantial proof to establish the existence of an arrangement between the OEMs
Marutl, and Hindustan Motors and their foreign suppliers. The 115 Supreme Court,
in Monsanto Co. v. Spray-Rile Sermice Corp. (104 5. Ct. 1464} has provided guidance
regarding what proof 15 necessary for establishing the existence of a conspiracy in the
context of vertical distribution agreement cases. It states that the Plaintff must present
“direct or circumstantial evidence that reasonably tends to prove that the manufachurer
and others had a consclious commitment to a common scheme designed to achieve an
unlawful objective”. The Commission is of the opinion that there is no direct or
drcumstantial evidence ko prove the existence that such aforesaid OEMs and its foreign
supplier had an understanding or a conscious commitment to ensure that spare parts
manufactured by such overseas suppliers would not be supplied to the antomobile
open market in India. Consequently, the Commission is unable to conclude the
existence of agreements berween these OEMs and the overseas suppliers, within the
meaning of Sechon 3(4)(c} of the Act, because of msufficiency of evidence,
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-Ana-iysis of agreementsf_amngements ‘between the OEMs and the OESs

20.6.7 As discussed earlier, the OEMs procure spare parts for both assembly line
and aftermarket requirements from the local OES. Based upon the DG's investigation,
the spare parts supplied by the OES can be broadly categerized under following
heads:

1) Where the design, drawing, technical specification, technology, know-how,
toolings (which are large machines to manufacture the parts), quality parameters
ete., are provided by the OEMs. The OES are required to manufachare and supply
such spare parts according to the specified parameters.

2) Where the patents, know-how, technology belongs to the OES, however, the
parts are manufaclured based on the specificalions, drawings, designs supplied
by the OEM. The tocling/tooling cost may also be borne by the OEM in some of
these cases.

3) Where the spare pails developed and sold by the OES are made to their own
specifications or designs or designs and specifications which are commonly
used in the antomobile industry. Such parts are very few for example, batteries,

tyres ete.

20.6.8 Based upon the investigation of the DG, it has been observed that OESs
supplying spare parts pursuant to agreements/arrangements which fall within
category (1) and (2) above; cannot supply spare parts directly into the aftermarket
without seeking prior consent of the OEMs. Based upon the submissions of the
OEMs and the OESs it has been gathered that most of the OESs are not selling
directly in the aftermarket. The DG’s investigation has not revealed any instance
where written consent has been granted by OEMs to OESs to supply spare parts
directly in the aftermarket. The OEMs have contended that spare parts manufactured
by the OESs using IPRs like patents, designs, copyrights, Trade marks etc., of the
OEMs are proprietary to the OEM and therefore cannot be sold by OES te third
parties without prior consent.

20.6.9 The DG, dining the course of its investigation, has analyzed the agreements
entered between the OEMs and the OESs. The table below summarizes the nature of
the restrictions contained in such agreements with respect to the ability of the OESs
to supply spare parts to the Indian automobile aftermarket

TABLE11:
Agreementa with local OESa

OESs Restrictive clause in OES ‘ Comments
| Agreement/Purchase Orders/LOl |

BMW No clause in agreement w.r.t. to \ Only one OES, ie., Lear

OES's right to access aftermarkel

Fiat Restrictions present for protecting IPRs
| Ford | Restrictions present for protecting IPRs |
: General | Restrictions present for protecting I’Rs [

Agreements with local OESs

QOESs Restrictive clause in OES | Commentis

| Agreement/Purchase Orders/LOI |

Motors

Honda Restrictions present for proteciing IPRs | Honda has submitted that in
case of "Asahi Glass",
wherein, such OES has used
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its own téchnology and/or
IP rights, Honda has
permitted the particular
OESs to sell directly in

the aftermarket.

Mahindre Restrictions present for protecting [PRs

Maruti Restrictions present for protecting IPRs

Mercedes Benz | Restrictions present for protecting IPRs | Only one OES supplier

Nissan Restrictions present for protecting IPRs | Nissan has contended that
original equipment like
tyre, battery elc, can be
sold without the consent
of Nissan.

Skoda Restrictions present for protecting IPRs

Tata Motors Restrictions present for protecting IPRs
Volkswagen | Resizictions present for protecting IPRs
Hindustan Restrictions present for protecting IPRs | OES agreements for

Motors Ambassador branded cars
were not provided to the
| DG for review
Toyota Restrictions present for protecting TPRs

Based upon the findings of the DG, as summarized in table 11, the Commission
is of the opinion that none of the OESs actually supply genuine spare parts of the
various brands of the OEMs directly intc the aftermarket. The DG has submitted
that the relevant agreements between the OEMs and the QESs are therefore in the
nature of ‘exclusive distribution agreements’ and ‘refusal to deal’ as
contemplated under Section 3(4)(c) and 3(4)(d) of the Act respectively. In order to
assess the same, we need to determine firstly, whether such agreements/
arrangements fall under Section 3(4) and secondly, whether they are causing an
appreciable adverse effect on competition (AAEC) within the meaning of Section
3(4) read with Section 3(1) of the Act. Further, most of the OEMs have relied upon
the exemption contained in Section 3(5)(i) in order to justify their restrictions on
the sale of spare parts by the OESs to third parties without the consent of the
OEMs. Whether such an exemption is available to the OEMs is taken up after
analyzing the agreements on the touch stone of the decisive criterion enshrined
under Section 3(4) of the Acti.e. AAEC.

20.6.10 With regard to the first factor, i.e. whether the agreement falls under Section
3(4) or not, we need to analyze whether the partfies to the agreement were in a
vertical relationship. As per the facts, the OEMs were procuring spare parts for both
assembly line and aftermarket requirements from the local OESs and irrespective of
the category in which their agreement falls i.e. who owned the patents, know-how,
technology or who supplied the specifications, their dealing were vertical in nature,
Such agreements between the OEMs and the OESs are, having features of exclugive
distribution agreement and refusal to deal as per the provisions of Section 3(4}{<)
and (d) of the Act, respectively. Therefore, the agreements are liable to be scrutinized
for its AAEC under Section 3(4) read with Section 3(1) of the Act.

Assessment of AAEC of agreement between OEMs and OES

20.6.11 In order to analyze the AAEC caused by such agreements between the OEM3
and OESs, we have noted the factors provided in Section 19(3) of the Act. Section 19(3)
provides:
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1%{3) The Commission shall, while determining whether an agreement has
an appreciable adverse effect on competition under Section 3, have due regard to
all or any of the following factors, namely:—

(a} creation of barriers to new entrants in the market;

(b} driving existing competitors out of the market;

(c) foreclosure of competition by hindering entry into the market;

{d) accrual of benefits to consumers;

(e} improvements in production or distribution of goods or provision of services;

(f) promoton of technical, scientific and economic development by means of

production or distribution of goods or provision of services.

It should be noted that as per the provisions of Section 3(4) of the Act, only
agreements which causes or is likely to cause an AAEC on competiion in India
shall be subject to the prohibition contained in Section 3{1) of the Act. Therefore,
in order to determine if the agreements entered between the OEMs and the
authorized dealers are in the nature of an ‘exclusive distribution agreement’ or
‘refusal to deal” under Section 3(4){c) and 3(¢)(d) of the Acl, the Commission
needs to determine if such agreements cause an AAEC in the market based upon
the factors listed in Section 19(3) of the Act. It is pertinent to note that clauses (a)-
(c) of Section 19(3) deals with factors which restrict the competinve process in
the markets where the agreements operate (negative factors) while clauses (d}-(f)
deals with factors which enhance the efficiency of the distribution process and
contribute to consumer welfare {positive factors). An agreement which creates
barriers to entry may also induce improvements in promotion or distribution of
goods or vice-versa. Thus, whether an agreement restricts the competitive process
is always an analysis of the balance between the positive and the negative factors
listed under Secton 19{a)-(t).

20.6.12 The OEMs have submitted that the Regulations linposed upon the OESs are
necessary to ensure quality control and protect the goodwill of the brand of the
OEM. The OEMs have submitted that in the absence of any quality certification
process in India to certify the quality of certain brand of spare parts, the OEMs are
themselves required to examine the quality of applicable parts and items in the
market and determine whether they are suitable for use in their brand of automobiles.
The OEMSs have submitted that if OESs are permitted to sell spare parts directly in
the aftermarket, the OEMs will be unable to ensure the guality of such spare parts,
jeopardizing the safety and health of their customers, besides jeopardizing the
goodwill of the OEMs brand of automobiles. The Commission appreciates the concern
of the OEMs but is unable to conclude that the OEMs cannot achieve their desired
objective without imposing the current restrictions upon their OESs. The contractual
relationship between the OEMs and the OESs can be pre-conditioned with the
requirement that the OESs will be subjecting the spare parts that they wish to sell
directly into the afrermarket to the same standards of safety checks as the OEMs. The
OEMs can license their safety check methodology to their OESs for a royalty fee
Further, the OEMs to safeguard their brand image and to protect their consumer
goodwill can require that the OESs label the genuine spare parts sold by them
directly in the aftermarket with appropriate labels to limit their liability. Further, the
OEMs in their contracts with their customers can limit their warranty against the
use of faulty or defective spare parts sold by their OESs.

20.6.13 In view of the foregoing, it is evident how selling finished products in the
open market does not compromise the Intellectual Property Rights in such products.

COMFPETITION LAW REFQRTS & OQUTOBER, 2014 117



0110 Competfition Law Reports [Vol 3

Consequently, the mere selling of spare parts and diagnestic tools in the aftermarket
by the OESs does not violate the Intellectual Property Rights in such spare parts.
Additionally, the OEMs can through its contractual agreements with the OESs
ensure that its Intellectual Property Rights are not compromised and are protected.
The OEMs can contractually require the OESs to produce the finished spare parts
(which are meant Lo be sold in the open market) in compliance with the applicable
industry standards and other consumer laws of India ensuring that the safety of
consumers purchasing such spare parts Is not compromised. Besides, the OEMs
could through its agreements with customers incentivize such consumers to avail
the authorized dealer network for purchasing spare parts and availing other after
sale repair services with extended warranty commitments and other post sales
consumer benefits. The ultimate choice should be left with the consumers who
may choose either an authorized dealer of the OEM or an independent repairer to
purchase spare parts of repair services. The Commission is of the opinion that
there is a requirement for the creation of a collaborative space between the
independent repairers, multi-brand operators, the OEMs and their OESs so that
they can play an effective role in curbing the usage of spurious spare parts and
providing the automobile consumers of India with competitive and efficient repair
and maintenance options. Therefore, the Commission is of the opinion that the
restrictions placed on the OESs adversely affects the competition in the automobile
sector and falls within the mischief of Section 3(4) read with Section 3{1) of the Act
However, since most of the OEMs have relied upon the exemption contained in
Section 3(5)(i} in order to justify their restrichons on the sale of spare parts by the
OESs to third parties without the consent of the OEMs, we have to analyze the
strength of their contention before reaching a conclusion on contravention under
SectHon 3{4) read with Section 3{1). It may be noted that if the OEMs are able to
prove that their agreements with OESs are protected by the exception enshrined
under Section 3(5)(i) of the Act, the defense will prevail to protect their agreements
which may otherwise be having AAEC.

Availability of the IFR exemption under Section 3(5)(i) of the Act

20.6.14 Section 3{5}i) provides:

(5) Nothing contained in this Section shall restrict-

(i) the right of any person to restrain any infringement of, or to impose reascnable

conditions, as may be necessary for protecting any of his rights which have been

or may be conferred upon him under-

(a} the Copyright Act, 1957 (14 of 1957);

{b) the Patents Act, 1970 {39 of 1970);

(¢) the Trade and Merchandise Marks Act, 1958 (43 of 1958) or the Trade marks

Act, 1599 (47 of 1999),

{d) the Geographical Indications of Goods (Registration and Protection) Act, 1999

(48 of 1999);

(e} the Dresigns Act, 2000 {16 of 2000);

(f) the Semi-conductor Integrated Circuits Layout-Diesigns Act, 2000 {37 of 2000).
20.6.15 Several OEMs have relied upon the aforesaid exemptions and stated that on
account of these provisions, the restrictions of sales on OESs, of their proprietary
parts to third parties without prior consent would fall within ambit of reascnable
condition to prevent infringements of their [PRs. It has been contended that
significant investments are made into research and development facilities by them
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based on which these products are manufactured. In this connection, certain
European Commissjon decisions have also been relied upon by the OEMs.

20.6.16 In determining whether the agreements entered between the OEMs and the
(OESs would fall within the ambit of the provisions of Section 3{5){i} of the Act; it is
necessary to consider, inter alin, the following:

a) whether the right which is pul forward is correctly characterized as protecting

an Intellectual Property; and

b} whether the requirements of the law granting the IPRs are in fact being satisfied.

The DG during the course of the investigation has provided an opportunity to the
(OEMs ta confirm the status of the IPR= held by them in India along with the necessary
details justifying the claim of exemption pursuant to Section 3(5)(i) of the Act. The
Commission has noted that none of the OEMs have submitted the relevant
documentary evidence to successfully establish the grant of the applicable IPEs, in
India, with respect to the various spare parts pursuant to which such OEMs have
claimed the exemption under Section 3{5)(i) of the Act The Commission is of the
opinion under Section 3(5)(i) allows an IPR holder to impose reasonable restrictons
to protect his rights “which have been or may be conferred upon him under’ the
specified IFR statutes mentioned therein. The statute is clear in its requirement that
an IPR must have been conferred (or may be conferred) upon the IPR holder prior to
the excepton under Section 3(5){i) being available. Therefore, before the OEMs are
permitted to seek the exemption under Section 3(5)(i} they must establish that their
IPRs have been granted protection {or that the OEMs have initiated the process of
being granted protection) under the specified IPR statutes in India. The Commission,
after reviewing the submissions of the findings of the DG and the submissions of the
OEMs is not satisfied regarding both the characterization of certain rights, claimed
by the OEMs, as [FRs as well as regarding the fact that the OEMSs could not provide
sufficient evidence to establish their claim over a particular type of IPR. Even in
those cases where the OEMs have registered /applied for registration of certain
designs, patents, however, the details of specific spare parts to which these
correspond, have not been furnished. Hence, it has not been possible to relate these
claimed rights under the applicable IPR laws to individual spare parts that are
protected. In our view in the absence of the OEMs ability to first establish their claim
of [PEs in the spare parts and the diagnostic tools they cannot avail of the exemption
provided in Section 3(5)(i) of the Act.

20.6.17 The OEMs have submitied that eome of the IPEs claimed by the OEMs are
validly held by their overseas parent corporation and such proprietary technology
hag been transferred to the OEMs through technology transfer agreements ("TTA").
The Commission notes that a particular IPR claimed by the OEMs are territorial in
nature and the particular right is vested upon the holder of such [PR only in a given
jurisdiction. Thus, even if the parent corporation of the OEMSs held such rights in the
territories where such rights were originally granted, the same cannot be granted
upon the OEMs operating in India by entering into a TTA, unless such rights have
been granted upon the OEMs pursuant to the provisions of the statutes specified
under Section 3(3)(i) of the Act. Thus, the OEMs pursuant to a TTA were holding a
right to exploit a particular IPR held by its parent corporation and not the IPR right
itself. Consequently, such OEMs could not avail of the exemption provided in
Section 3(5)(i) of the Act. It is pertinent to add here, that the Commission is not the
Competent Authonity to decide, for example if a Patent/Trade mark that is validly
registered under the applicable laws of another country fulfills the legal and technical
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requirement or is capable of being registered under the Indian [PR statutes, specified
under Secton 3(5) of the Competition Act. Such a mandate would lies with the [FRE
enforcement agencies of India. For the Commission to appreciate a party’s validly
foreign registered IPR, in the context of Section 3(5) of the Act, satisfactory
documentary evidence needs to be adduced to establish that, the appropriate Indian
agency administering the IPR statutes, mentoned under Section 3{5)(i} have: (a)
validly recognized such foreign registered IPRs under the applicable Indian stabues,
especially where such PR statutes prescribe a registration process, or (b) where
such process has been commended under the provisions of the applicable Indian
IPR statutes and the grant/recognifion from the Indian 'R agency is imminent.

20.6.18 The OEMSs have further submitted that they have a valid claim of copyright
protection over its engineering drawings for the various spare parts and the technical
manuals as literary works’ under the Copyright Act. Since any work which is the
subject matter of copyright need not be registered to get protection, the OEMs have
claimed that the non-registration of the designs and technical drawings of their
spare parts and diagnostic tools under Section 2{o) of the Copyright Act, does not
deprive them of the full copyright protection under the Copyright Act. Consequently,
the OEMs have submitted that they are entitled to avail the exemption under
Section 3(5)(i) of the Act.

20.6.19 However, the DG after a thorough study of several judgments relating to the
Indian copyright law has concluded that the copyright protection claimed by several
of the DEMs over the designs, drawings and specifications of their respective spare
jparts are not available to the OEMs. The DG has come to this conclusion based upon
the fact that though there are no requirements to register the copynght over a design of
a spare part under the Copyright Act, the right has been limited by the Copyright Act,
which mandates that the copyright over the designs registered under the [Indian]
Dresign Act, 1911 or such designs which are capable of being registered under the
Dresigns Act, but not registered, shall cease to exists once the concerned design has
been applied more than 50 imes by industrial process by the owner of the copyright
ot his licensee. Given this background the DG has concluded that copyright does not
subsist in the degigns and drawings of all the spare parts, as claimed by the OEMs.

20.6.20 The Commuission has noted the submissions of the OEMs regarding the
applicability of the provisions of Section 15 of the Copyright Act to the copyright
over the designs of the spare parts and the diagnostic tools. The OEMs have submitted
that the drawings and/or the tools/moulds for the various spare parts that are
supplied to the OESs are protected under the Copyright Act by virtue of the provisions
of the International Copyright Order, 1999 implementing the provisions of the Berne
Convention, read with Section 33 of the Copyright Act, the copyright over the said
drawings would ipso facto extend to the territory of India. The OEMs have further
submitted that the Commission does not have jurisdiction to determine whether the
protection under the Copyright Act, 1957 can subsist in relation to the spare parts
pursuant to the provisions of Section 15{2) of the Copyright Act,

20.6.21 The Commission is of the opinion that it does not need to determine the
applicability of the provisions of Section 15 of the Copyright Act to the designs of the
spare parts and diagnostic tools required o repair the various models of automobiles
manufactured by the OEMs in order to determine the applicability of the exception
of Section 3(5)(i) of the Act to the agreements entered between the OEMs and the
OESs. The Commission notes that the exemption under Secnon 3(5)(i) allows an IFE
holder to “impose reasonable conditions, as may be necessary for protection any of
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his rights”. [n view of the Commission, the concept of protection of an IFR is qualified
by the word “necessary™. 5o the question that ane should ask is: can the IPR holder
be able to protect his IFR, even if such restriction was not present. For example, what
the OESs will sell to the open market are spare parts which are finished products
(e.g. bumpers, bormet/ hoods, car gears, fog lights etc). All such products are finished
products and selling them in the open market does not necessarily compromise the
IPR such products, For example, selling a Xerox photocopier machine will not
compromise the patent held by Xerox on the “image loop” that captures the
photocopies page and reproduces it. The Intellectual Property required by the OESs
to manufacture & spare part (e.g. car gear) will be protected contractually pursusnt
to the agreement between the OEMs and the OFESs. Merely selling of the spare parts,
which are manufactured end products, does not necessanly compromise upon the
IPRs held by the OEMSs in such products. Therefore to answer the gquestion posed
above, in our opinion, the OEMs could contractually protect their [FRs as against
the OFESs and stll allow such OESs to sell the finished products in the open market

20.6.22 The DG's investigation has further revealed that apart from spare parts even
diagnestic tools, manuals and catalogues form a part of the secandary spare parts
market. The OEMs have claimed that such diagnostic tools, manuals and catalogues
are proprietary information and hence available only to the authorized vendors of
the OEMs. However, as in the case of epare parts, selling a diagnostic tool in the
open market does not compromise the IPRs of the OEMSs in such diagnostic tools
and equipment. For example a medical imaging machine {e.g. a CT scan machineg)
helps medical practifioners to better diagnose diseases. Does selling of a CT Scan
machine to a hospital results in compromising the Intellectual Property right of the
maker of the CT Scan machine? [f that was the case then all CT Scan manufacturers
would have to open up disgnostic centres were only their trained personnel would
be able o medically treat people. Merely selling an automobile diagnostic machine
in the open market does not compromise the Intellectual Property that an OEM may
hold in siaich machines. Therefore, the Commission is of the view that the restricbions
imposed upon the OESs form selling spare parts directly into the aftermarket are not
within the purview of the exemption of Section 3(5)(i) of the Act. The Commission
finds the argument of the OEMs of putting the restrictions on OESs for sale of their
proprietary parts to third parties as reasonable conditions for claiming the exemption
under Section 3{5){i) of the Act unacceptable devoid of any merit.

20.6.23 Therefore, since the exception under Section 3(3)(i) of the Act is not applicable

to the agreements between OEMSs and OESs, the contravention found by the Commission
under Sechon 34}c) & (d) read with Section 3(1} of the Act stands established

Analysis of agreements/arrangements between the OEMSs and the authorized dealers

20.6.24 The DG has during the course of its investigation, examined the conduct of
the OEMSs with respect to the dealing with the authorized dealers and the terms and
conditions of agreements with them for sale of automobiles in the primary market
and the sale of spare parts and providing of maintenance services in the secondary
market. From the perusal of the agreements, the DG has reported the following
observations:
a. In case of agreements entered by few OEMs with their dealers there are specific
clauses restricting/prohibiting sale of spare parts over the counter. The DG has
tound such agreements to be in the nature of exclusive distribution agreements
and refusal to deal in terms of Section 3(4)(c) and 3(4) (d) of the Act. Such OEMs
include, Fiaf, Skoda, MNissan and Mahindra.
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b. In several cases though there are no specific clauses in the agreements entered
by the OEMs restricting over the counter sales, however, the DG, based upon the
enquiries carried out and submissions of stakeholders, have concluded that the
spare parts are not generally available over the counter and at best are being sold
selectively. The DG, therefore, alleged, alleged, that there exists an arrangement
or understanding between the OEM and the authorized dealers regarding non
sale of spare parts over the counter to individual customer /independent repairers
thereby amounting to exclusive distribution and refusal to deal agreement in
terms of Section 3{4)(c) and 3{¢)(d) of the Act.

¢, There are clauses in agreements entered by most of the OEMs with the Authorized
dealers requiring them to source spare parts only from them or their approved
vendors. These agreements are found to be in nature of exclusive supply
agreements in terms of Section 3(4)(b) of the Act.

d. Further the dealer agreements entered by all the OEMSs with then dealers contain
restrictions on dealing in competing brands of cars without seeking their consent
in writing. During the investigation, most of the OEMs have not confirmed any
instance where such permission in writing has been granted to any of their dealers.
Several OEMs have contended that some of then dealers have dealership of other
brands and some of them have also furmished details in this regard. It is however,
observed that in most of the cases, very few dealers are dealing in other brands of
cars. It has therefore emerged that as a general practice in the industry not many
dealers are dealing in competing brands and taking up of dealership in competing
brands is discouraged, permission is never sought nor given. Investigation has
also come across few instances where it has been stated by the discontinued
dealers that their dealership was terminated on account of their taking/proposal
to take dealerships of other brands of cars.

20.6.25 The findings of the DG have been summnarized in the table below,
TABLE12

Agreement between DEMy and their authorized dealers

| OEMs Counter sale of Availability of | Warranty Ability of
Spare Parts Diagnostic Conditions Dealers to
Tools deal with
competing
brands
| BMW Not Permitted Can be accessed | Outside Restricted
(as per DG's at company's warranty period
if cars are

Agreement between OEMs and their authorized dealers

OEMsa Counter sale of Availability of | Warranty Ability of

Spare Parts Diagnostic Conditions Dealers to
Tools deal with

competing
brands

Interpretation website repaired by an

of clauses of independent

dealer repairer,

agreement) defects arising

OEM contents not directly
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that such out of a
gales are detective
allowed performance af
&n independent
repalrer, is
honoured under
the warrenty
| | cbligations | |
| Ford | Mo clause * | Only available | Warranty Resiricred i
(TG based upon to authoneed invalidated if {(However, 61
submissions of dealers repaired by dealers have
multi-brand independent ondertaken
retailers and repaines dealership of
independent competing
repairers have | brands)
cantended no
guch sales
OCour in
| . practice) | | |
| Honda Mo clause * | Only available | Warranty Restricted '
to authorized invalidated if {(However,
dealere repaired by some
independent dealers have
repalrer undertaken
dealership of
competing
| brands)
" Maruti | Mo clauss | Only availeble | Wartanty No restriction |
DG allows spare to authorized invalidated if
parts of its dealers. repaired by
brand o be However, Meruli | independent
gaid in the has contended repairer
open marker that
independerdt
repairers can
Agresment between DEMs and their authorized dealers
| DEMs Counter sale of Availability Warranly Ability of
Spare Parla of DHagnostic Canditiona | Dealers 1o
Tools deal with
‘competing
| |brands |
' ' | repair abou ' ' '
9.5 per cent
of Maruti
branded cars
withowt the
help of
Maruti's
diagnostic toois,
| menuals etc.
| Tata | No Clause® I Only available | Warranty | Restricted I
Mators DC's to authorized invalidated if
investigation dealers, repaired by
has revealed independent
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that limited repairer
sales of spare
parts for
certain models
of Tata cars
are occurring
over the
| counter.
| Volks- No Clause® Omly available Warranty Restricted
wagen to authorized invalidated if {However,
dealers, repaired by certain
independent Volkswagen
repairer dealers have
been dealing
in competing
brands)
| Hindustan| No clanse* Only availzble | Mitsubishi Restricted
Motors to authorized cars-Warranty (OEM has
dealers. invalidated if stated that
repaired by such actions
independent are
] | repairer discouraged)
| Toyota No Clause* Only available Warranty Restricted
to authorized invalidated if
dealers. repaired by
independent
Agreement between OEMs and their authorized dealers
I OEMs Counter sale of Availability of Warranty Ability of
Spare Parts Diagnostic Conditions Dealers to
Tools deal with
| compeling
| brands
| repairer
Fiat Total Only available Warranty Does not have
restriction to authorized invalidated if its own
dealers repaired by dealership
| inde_pendent network
| repairer
| Skoda Total Only available | Warranty Restricted
Restriction to authorized invalidated if {However,
dealers. repaired by certain Honda
independent dealers have
repairer been dealing
in competing
| brands)
| Nissan Total Omnly available Warranty Restricted
restriclion to authorized invalidated if {However,
dealers. repaired by certain Nissan
independent dealers have
repairer been dealing
in competing
| brands)
| Mahindra | Total Only available Warranty Restricted
Restriction {0 authorized invalidated if {However,
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However, the DG deslers repaired by dealers have
has discovered independent undertaken
that spare Tepairer |dnlnmhrp af
parts of competing
certain models | brands)
af Mahindra
Cars are
available in
the open
I | markel | L I |
| General Counter sales Omly available Warranty Restricted
Matars allowed only to authorized invalidated if (However,
tey achual GhI dealers repaired by pevernal
customers independeant dealers have
repairer undertaken
| dealership of
jeompeting

Agrerment betwean OEMs and their authorized deslers

| DEMs Counter sale of Availability of | Warranty Ability of |
Spare Farts Diagnostic Conditions Dealera to
Tools deal with
competing
brands
| Mercedes- | Specific clause | Only availsble | Warzenty | Restricted '
Benz which allow to authorized invalidated if
dezlers to dealers. repaired by
sefl apare independent
parts to repairer
Independent
| repairers

Assessment of AAEC of agreements between OFEMs & Authorized Dealers

20.6.26 As already explained while assessing the AAEC of agreements between
OEMs and OESs, in order to analyze the AAEC caused by agreements between the
OEMSs and the authorized dealers also, we have noted the factors provided in Section
15(3) of the Act,

20.6.27 The rationale given by the OEMs for such restrictions, such as, (i} the
independent operators may nwot possess the skills required to replace the parts and
undertake repairs thereby causing health hazards, (ii) widespread availability of
counterfeit parts; (iii} parallel resale network if established would conflict with the
distribution network etc. The OEMs have submitted that the rationale behind their
policies in restricting access to spare parts and diagnostic tools to independent
repairers is to protect the automobile owners from the counterfeir and spuricus
spare parts market. The policy is to ensure that the automobile owner does net end
up purchasing spurious/counterfeit spare parts in the mistaken assumption that
he is purchasing a genuine spare part. It has been further submitted that the reasons
provided by the OEMSs to restrict availability of the spare parts and diagnostic tools
are due to the fact that technologically advanced vehicles require specialized skills,
infrastructure, regular training which is available only at the authorized dealers,
and the OEMs have submitted that even if genuine spare parts are purchased by
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customers over the counter, but they are fitted in the vehicle by an untrained or
unskilled person, the fitment of the part imay not be done properly and the car may
develop even more serious safety defects. The OEMs have submiited that it would be
practically impassible for the OEM to ensure that once the customer buys the genuine
parts “over-the-counter”, it would be fitted correctly using the approved procedures
in the open aftermarkei that comprises of thousands of unskilled and untrained
mechanics. This is more relevant in respect of safety critical parts e.g. engines, brakes,
etc. It is also practically impossible for the OEMSs to try and cover these thousands
and lacs of roadside mechanics and garages in their training and skilling activities,

20.6.28 However, the Commission is of the view thal access to spare parts and
diagnostic tools cannot be restricted due to greater public good. The presence of
spurious parts/health hazards should not be used as an argument to deny consumer
choice. Every car owner (consurner) should have a choice to make a rational decision
after taking into account the cosis and benefits into account. A Mercedes owner may
be less concerned with money he is spending in repairs and more averse to risk of
spurious parts as compared to an owner of Maruti/Honda Brio. The chaice of
‘whether to go te an Independent Repairer or Authorised Dealer’ should not be
taken away in the guise of consumer protectionism. Further, the Commission is of
the view that it would be wrong to presume that the entire set of aftermarket repairers
is a monolithic group of service providers. As evident from the table below the total
number of after sale service providers may be divided into various categories,
including, OEM authorized dealerships, multi-brand retailers and standalone
neighborhood garages.

| Type of Service Centre | Number of workshops
| OEM authorized | 19000

Muld Brand Dealers 950

Semi-Organized Service Stations 60000

Neighbourhood Garages/ 300000

Unorganized service providers,

Source: The Indian Automotive Aftermarkets study, 2011

As per the DG Report, the Indian automobile aftermarket is serviced by several
multi-brand retailers, who have the same scale of operations, in terms of finances,
infrastructure and workforce, as many of the OEM authorized dealer workshop.
These include Bosch Car Service, Carnation Auto India (Pvt) Ltd., Vahan Motors
{Pvt) Ltd. and TVS Automobile Solutions (Pvt) Ltd. Therefore, the argument submitted
by several QEMs that even if spare parts are available over the counter, the cars
could develop fitment defects when serviced by unskilled independent repairers
cannot be accepted entirely. For example, a Mercedes car owner may not avail the
services of a Jocal garage owner, due to lack of technologically advanced diagnostic
tools required to service a Mercedes brand car, however, the Mercedes car owrner
may be inclined to get his Mercedes car repaired from the repair shop a multi-brand
repairer, since he may perceive that such repair shops are providing comparable
repair jobs to that of the Mercedes authorized workshops. Alternatively, a Honda
Brio owrnier may avail the services of the local garage repair shop, because, in the
estimation of a Honda car owner, the local garage technician has enough skill and
training to service/repair his Honda branded car. At the present state of affairs
neither the garage owner nor the multi-brand repairer has effective access to spare
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parts or diagnostic tools. Therefore, both the owner of a Mercedes car as well as the
mwner of 2 Honda Brio car is forced to avail the services of the authorzed dealers.

20.6.29 Based upon submissions made by the OEMSs in reply to the queries raised by
the Commission in its order dated 28* May, 2013, the Commission is of the opinion
that since substantal segments of car owners shifts to unsuthorized network for their
repair and maintenance needs once their warranty expires, absence of genuine spare
parts, tools leads to rise in usage of spurious spare parts thus jeopardizing the safety
of car owner and leading to high emissions. Therefore, the fact that the OEMs restrict
the access of spare parts and diagnostic tools in the Indian automobile aftermarket,
coupled with the fact that all OEMs substantially mark up the price of their spare
parts, is responsible for the shift of car customers te spurious parts, During the course
of the investigation, several multi-brand service providers have submitted that one of
the primary reasons for substantial segments of car owners to shift to unsuthorized
network for the repair and maintenance of their cars in the post-warranty period, is
the absence of genuine spare parts and diagnostic tools leading to the rise in usage of
spurious spare parts, thus, jeopardizing the safety of car owner and leading to high
emissions. Further, SLAM has submitied to the DG that there is a serious problem of
spurious parts in the Indian automobile aftermarket with approximately 35 per cent
of the spare part in the aftermarket being counterfeit. The Commission is of the opinion
that a large number of the customers of each of the OEMs avail the services of
independent repairers, due to high mark up of the genuine spare parts and the
requirement to avail repair services from the authorized dealers of the OEMs. The
OEMs: {a)} by restricting access to genuine spare parts and diagnostic tools leads to the
rise in the usage of spurious spare parts and (b) by denying the Independent repairers
acoess to repair manuals force them to work on inefficiently, jeopardizing consumer
safety. Further, the Commission is of the opinion that the clauses in agreements
requiring authorized dealers to source spare parts only from OEMs or their approved
vendars is anti-competitive in nature. Based on the foregoing, there is no doubt that by
restricting access of independent repairers to spare parts and diagnostic tools and by
denying the independent repairers access to repair manuals, the agreements enterad
into between OEMs and authorized dealers have fallen foul of the provisions of
Section 3(4}(b), 3(4)(c) & (d) read with Section 3(1) of the Act.

20.6.30 Besides, it may be noted that the DG has also found contravention of the
provisions of the Section 3(4£)(b), 3{4){c) and 3{4)(d) of the Act, with respect to
agreements entered into between OEMSs and their authorized dealers, restricting the
ability of such dealers to deal in competing products. The Commission, however, is
of the opinion that the root of the anti-competitive conduct complained of and as
investigated by the DG, in the present case mostly emanates from and is localized in
the aftermarket for automobile spare parts and repair services, respectively. The
Commission has not considered any issues relating to the pnmary market for sale of
cars in the present case. Since the issue of ‘single-branding’, or the restrictions as
imposed by the OEMs, restricting the ability of their respective authornized dealers to
deal in competing products, is an issue related to the primary market for automohbiles,
the same is not being examined by the Commission in the present order.

20.6.31 Before parting with the assessment of AAEC of various agreements entered
into by the OEMs with their OESs and authorized dealers, the Commission would
like to emphasize that the efficiencies of the selective distribution system claimed by
the OEMs need to be analyzed in perspective of the ability of the restrictive clauses
to create foreclosure effects and barriers to entry in the market. Article 101(3)
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(enalogous to Section 19(3) of the Act) provides that an agreement, containing
restrictive clauses which ‘contributes to improving the production or distribution of
goods or to promoting technical or economic progress, while allowing consumers a
fair share of the resulting benefit’, will cause AAEC if such restrictive clauses ‘afford
such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question’ Therefore, the agreement as a whole
mustnot lead to the elimination of compettion The criterion of attempting to balance
the efficiency gains and the foreclosure effects of vertical agreements is to reflect the
view that short term efficiency gains must not be outweighed by longer-term losses
stemming from the eliminabon of competition.

20.6.32 Guidelines on the application of Article 81(3) of the EC treaty (2004,/C 101/08)
(where Article 81(3) (currently Article Art 101(3) of the TFEU) is analogous to
Section 19(3) of the Act) provide that:
"[u]limately the protection of rivalry and the competitive process is given priority
over potentially pro-competitive efficiency gains which could result from
restrichive agreements. The last condition of Article 81(3) recognizes the fact that
rivalry between undertakings is an essential driver of economic efficiency,
including dynamic efficiencies in the shape of innovation. In other words, the
ultimate aim of Article 81 is to protect the competilive process. When competition
is eliminated the competitive process is brought to an end and short-term efficiency
gains are putweighed by longer-term losses stemming inler alia from expendibures
incurred by the incumbent to maintain ibs position {rent seeking), misallocation
of respurces, reduced innovation and higher prices.”
This criterion thus requires an analysis of the competitive restraints imposed upon
the parties, the degree of competition exishng prior to the agreements and the impact
of the agreement on competition, It is therefore essential to note the nature of the
competitive canstraints in while analyzing the AAEC caused by the restrictive clauses
of an agreement pursuant to the factors provided in Section 19(3) of the Act. In situations
where an agreement providing apparent efficiencies allow the enterprise to create
structural entry barriers and consequently eliminate the competitive process, the
Commuission must look beyond the immediate short term efficlency goals of such
alleged anti-competitive agreements. It is pertinent to appreciate the long lasting anti-
competinive effects, if any, of such agreements in the market m which they operate.
20.6.33 The General Court of the Buropean Uniom, while considermg the exerase that the
European Corromission is required (o undertake in conducting an analysis under Article
101(3) of the Treaty for the Functioning of the European Union (TFEU) [which is pari
material to Section 19(3) of the Act] in its judgment in GloxeSmithRKline Services Unlimited v.
Commissin [(Case T-168/01) [2006] CMLR 1623, at para 244] held the task to be:
"weighing up the advantages expected from the implementation of the agreement
and the disadvantages which the agreement entails for the final consumer owing
to Its impact on competition, which takes form of a balancing exercise carried out
in the light of the general interest appraised at Commurity level.”

Therefore, the task of the Commission while analyzing the appreciable adverse
effect on competition caused by any agreement under Section 3 of the Act is to
balance the anti-competitive and pro competitive factors mentioned under
Section 19(3) of the Act.

20.6.34 As we have noted earlier, that the OEMs are the sole supplier of genuine
spare parts and diagnostic tools in the aftermarket. Therefore, for each make of an
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automobile the OEM is in a monopolistic position with respect to the supply of
spare party and repair and maintenance services. It is pertinent to note that the
OEMs also follow a policy where the warranty clauses on their brand of automobiles
get absolutely cancelled if the automobile owner approaches an independent
repairer or other repairers outside the official distribution network. Therefore, the
authorized dealer agreements of the (O/EMs haye to be analyzed from the perspective
that the effect of such agreements result in a total deprivation of consumer choice
in the aftermarket for spare parts and maintenance services. Such practices further
allow the OEMs to adopt a rent-seeking behavior where they substantially mark-
up the price of their spare parts from the price at which such spare parts are
procured from the OESs and other suppliers. We have discussed these issues
while dealing with Section 4 of the Act in this order and the same are not being
repeated here. Therefore, the Commission is of the opinion that in instances where
an agreement, irrespective of the fact that it may contain certain efficiency
enhancing provisions, allows an enterprise to completely eliminate competition
in the market, and thereby become a dominant enterprise and indulge in abusive
exclusionary behavior, the factors listed in Section 19(3)(a)-(c) should be prioritized
over the factors listed in SecHon 19(3){d}-(f}.

20.6.35 The EC] in Nederlandsche Banden-Industrie Michelin (Michelin) v. Commissim
[{1983) ECR 3461, at para 57| explaining the concept of the prohibition of Article 102
stated that, an undertaking in a dominant position: “has a spedal responsibility not
torallow its conduct to impair genuine undistorted competition on the common market.”
Therefore, a non-dominant enterprise may enter into a vertical agresment which
forecloses the market but enhance certain distribution efficiencies, and in such
conditions the Commussion on balancing the factors provided in Section 19(3), may
conciude that such agreement does not cause an AAEC in the market. However,
where such agreements are entered into by a dominant entity, and where the restrictive
clauses in such agreements are being used to create, maintain and reinforce the
exclusionary sbusive behavior on part of the dominant entity, then the Commission
should give more priority to factors laid down under Section 19(3)(a) to () than the
pro-competitive factors stated under Section 19(3)(d) to {f} of the Act, given the special
responsibility of such firms not to impair genuine competition in the applicable market,
20.6.36 In United States v. Arnold, Schwinn & Co., 388 1.5, 365, 376 (1967), the 115
Supreme Court held that:
“[a] manufacturer of a product other and equivalent brands of which are readily
available in the market may select his customers, and, for this purpose, he may
“franchise” certain dealers to wham, alone, he will sell his goods. If the restraint
stops at that point—if nothing more is involved than vertical "confinement” of
the manufacturer's own sales of the merchandise to selected dealers, and if
campetitive products are readily available to others, the restriction, on these facts
alone, would not viclate the Sherman Act."(Emphasis added)

In our view the above passage from the decision of the U 5. Supreme Court is helpful
in understanding the AAEC of exclusive distribution agresments in the present
case. We have to analyze the exclusive distribution agreements in the context of the
fact the consumers do not have access to any competiive products because the
exclusive dealers are the only dealers who are selling the specific OEMs’ brand of
spate parts and diagnostic tools, These spare parts are unique and are not
exchangeable with spare parts made by other OEMs. Moreover, as discussed above,
all the OEMs have warranty policies that deprive the owners of automobiles of any
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warranty on their vehicles if such owners use the services of the independent service
providers. The composite effect of such policies of the OEMs is that the OEMs are
rendered manufacturers of a product/service, other and equivalent brands of which
are not readily available in the market. Therefore such restriction is very likely to
cause an AAEC,

20.6.37 The OEMs have relied upon the EU. law to submit that in the context of
selective distribution agreements, Article 101(1) {analogous to Section 3(4) of the
Act) 15 inapplicable if certzin conditions are met. These conditions have been
stipulated in paragraph 175 of the E U, Guidelines on Vertical Restraints {SEC {2010)
411). These include:
a) the characteristics or nature of the product in question necessitate a selective
distribution system;
b} the distributcrs are chosen by reference to objective criteria of a qualitative
nature which are set out uniformly and are not used arbitrarily to discriminate
against certain retailers; and
c) the criteria set out do not go beyand what is necessary for the product in
queskon.

The OEMs have submitted that the selective distribution network of their authorized
dealers comply with the above-mentioned standards/conditions and therefore such
agreements should not be considered as causing an AAEC in the automotive
aftermarkets in India and Section 3(4) should be held inapplicable to such
agreements. However, Article 5{a); Recital 16 of the E.U. Motor Vehicle Block
Exemption Regulation, 2010, provides for certain "hardcore restrictions’, the presence
of such restrictions renders a vertical distribution agreement ineligible for the benefits
of the Block Exemptions. These "hardcore restricions” include:
a) the restriction of the sales of spare parts for motor vehicles by mambers of a
selective distmbution system o independent repairers which use those parts for
the repair and maintenance of motor vehicle;
b) the restriction, agreed between a supplier of spare parts, repair tools or
diagnostic or other equipment and a manufacturer of motor vehicles, of the
supplier’s ability to sell those goods to authorized or independent distributors or
to authorized or independent repairers or end users.

The Commission has noted that both or atleast one of the above hardeore restriction
is present in all the authorized dealer agreements entered by the OEMSs (See Table
11). Therefore, contrary to the submissions of the OEMs even if the selective
distribution agreements comply with the conditions set forth in the E.U. Guidelines
on Vertical Restraints, even in the E.U., such agreements would be meligible for the
Block Exemptions due to the presence of the hardcore restrictions.

20.6.38 Further, the ECT has held in Metro v. Commussion (No. 2) [1986] ECR 3021, that
even where vertical selective distribution agresments comply with the conditions
set forth in the EU. Guidelines on Vertical Restraints, they may still infringe Article
1011} of the TFEU if the market is Hed up with a2 network of similar agreements.
Thus, where the competitive process is being eliminated by a network of similar
agreements, even if some of such agreements are compatible with the exemptions
provided in the Guidelines the same may not be extended to the set of such vertical
agreements. In the present case, the OEMs through a network of agreements (overseas
supplier agreements, OESs agreements and authorized dealer agreements) ensure
that they are the sole supplier of genuine spare parts in the aftermarkets and by
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restricting the supply of diagnostic tools and imperious warranty conditions ensure
that they become the only viable supplier of effective repair and maintenance services
in the aftermarket. Therefore, even if the OEMs submit that one or more of such
vertical agreements, by themselves, do not cause an AAEC i the automobile
aftermarkets in India because of certain efficiency enhancing conditions or that
such agreements would be eligible for exemption under mature competition law
jurisdichions, the same is not acceptable to the Commission. The Commission is of
the opinion that the network of such agreements allows the OEMs to become
monopolistic players in the aftermarkets for their model of cars, create entry barriers
and foreclose competiion from the independent service providers. Such a distribution
structure allow the OEMs to seek exploitative prices from their locked-in consumers,
enhance revenue margin form the sale of auto component parts as compared to the
automobiles themselves besides having potential long term anti-competitive
structural effects on the astomobile market in India.

20.6.34 Some of the OEMs have submitted that the DG during the course of preparing
its investigation reports(s) has erronecusly compared the Indian automobile market
with those of developed competition regimes, like EU. and the USA, and have relied
upon the statutory provisions of such regimes to reach the conclusions that the
OEMs have violated the provisions of the Competition Act. Therefore, the Commission
has speaifically looked into the practices of OEMs of developing nations and have
found that business practices of OEMs, restricting access to spare parts and technical
manuals has been frowned upen by competition authorities of developing nations
like Brazil and South Africa.

20.6.40 On 8% October, 2012, the French Competition Authority (“FCA”) published
the results of its sectoral inguiry of the motor vehicle maintenance and repair. The
main recommendations were against:
* any contractual restrictions by OEMs discouraging sale of spare parts to
independent repairers,
= OEMSs denying access to repair tools/technical information to independent
repairers,
= warranty clauses that discourages consumers from availing the services of an
independent repairer.
= the widespread practice of issuing recommended retail prices for spare parts
resulbing in convergence of such recommended prices between the independent
and the manufacturer channels,

The Commission has noted that both or atleast one of the above restrictions is present
in all the authorized dealer agreements entered by the OEMs (See Table 11).

20.6.41 Brazil's Secretariat of Economic Law (SDE), the chief investigative body in
matters related to anti-compettive practices in Brazil, opened an investigation of
Helibrés, the exclusive distributor in Brazi] for a certain brand of helicopter, based
on complaints that the company refused to make technical manuals and spare parts
available to aircraft service companies that wished to enter into maintenance
contracts with purchasers of the helicopter. SDE issued a preventive order that
requited Helibrds to provide the necessary manuals and parts. After unsuccessfully
seeking a court injunction against SDE's order, Helibrds offered to enter into an
agreement that entailed the same provisions as the order. Brazil's Council for
Economic Defence (CADE), the administrative Tribunal, composed of seven
Commissioners, which makes the final rulings in connection with anti-competitive
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practices and merger review, approved the Helibrds agreement in 2004. Further, the
Gauteng North High Court in South Africa, in July 2012, dismissed with costs an
application brought by BMW against Grand mark International, an importer and
distributor of spare parts, including bornets, headlight assemblies, grills and front
fenders that were fitted to BMW models. BMW’s claim that such imports mfringed
its design rights on such spare parts was rejected by the High Court, which considered
that a spare part such as a bonmnet as a completely funcricnal item that had no
relevance to the design claimed by BMW.

20.6.42 Therefore, the Comumission is of the opinion that both in the mature and the
developing competition law regimes of the world, refusal to access branded or alternate
spare parts and technical manuals/repair tools, necessary to repair sophisticated
consumer durable products, such as automaobiles, is frowned upon, since such practices
restricts consumer choice besides foreclosing the market for repairs/maintenance
contracts by independent repairers. The fact that the competition law agencies of both
mature and developing countries have reached the same conclusions, ie., requiring
the removal of practices that limit the availability of spare parts and repair tools, is
illustrative of the fact that irrespective of the size, nature of level of development of the
automoebile industry of such countries, the practices of the OEMs were found to restrict
consumer choice and foreclose the aftermarkets and were held to be anti-<competitive
in nature. Therefore, after analyzing the comparative case laws of other makure and
developing competition law jurisdictions and the facts of the present case, the
Comunission {s of the opinion that

i. the OEMSs like, Skoda, Mahindra, Nissan and Fiat which completely restrict the
access to spare parts and diagnostic tools coupled with an absolute cancellation
of warranty if cars are repaired by independent repairs, completely foreclose the
market for independent repairers, create barriers to entry and deprive consumers
of any choice in the aftermarket for spare parts and repairs. Further, the agreements
also contained clauses requiring the authorized dealers to source spare parts
only from OEMs or their approved vendors. The Commission is in agreement!
with the findings of the DG that such agreements are in the nature of exclusive
supply and distribution agreements and such practices amounted to refusal to
deal under the terms of Section 3(4)(b), 3(4}(c) and 3(£)(d) of the Act.

ii. The OEMs like, BMW, Ford, Honda, Maruti, Tata Motors, Volkswagen,
Hindustan Motors and Toyota, have no clauses in their authorized dealer
agreements which prohibit over the counter sales, however, the DG based upon
its investigation and the submissions of the independent service providers have
concluded that, in practice very limited sales actually take place subject to the
discretion of the OEMs and their authorized dealers. Even if such OEMs could
contend that they allow the genuine spare parts of their models of automabiles to
be available in the open market, the DG has discovered that none of such OEMs
allow their diagnostic tools to be available in the open market. Purther, all such
OEMs have adverse warranty implications if the owners of their brand of
automobile use the services of an Independent service provider outside the
distributicn network. The Commission has discussed earlier that spare parts are
required by the owners of automobiles for gething their automobiles repaired, and
not as a product in itself. Therefore, the availability of spare parts in exclusion of
the requisite diagnostic tools, manuals etc., required for using such spare parts
and effectively repairing an automobile, have negligible effect on reducing the
anti-competitive foreclosure effects on the market for independent service
providers. Purther, the agreements also contained clauses requiring the authorized
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dealers lo source spare parts only from OEMSs or their approved vendors. The
Commission is in agreement with the findings of the DG that such agresments
are in the nature of exclusive supply and distribution agreements and such
prachces amounted to refusal to deal under the terms of Section 3{4)(b), 3{£){c)
and 3(4}{d) of the Act.

iii. General Motors and Mercedes-Benz are the only twao OEMs that to a limited
extent allow the sale of their genuine spare parts over the counter to actual owners
of General Moter automobiles and to independent repairers, respectively.
However, such OEMs do not allow the sale of diagnostic tools and repair manuals
to independent repairers and further the warranty on such automobiles get
invalidated if the owners use the services of independent service providers
Further, the agreements also contained clauses requiring the authorized dealers
to source spare parts only from (OEMSs or their approved vendors. Therefore, even
in cases of OEMs like General Motors and Mercedes-Bene, which allow over the
counter sale of genuine spare parts, in effect foreclose the market for independent
repairers and other service providers and even such OEMs are, as mentioned
above in violation of Section 3(4)(b), 3(4)(c) and 3(4){d) of the Act.

21. Conclusion

211 In view of the aforesaid discussions and for reasons recorded earlier, the
Commission is of the considered opinion that the Opposite Parties (OFs) have
contravened the provisions of Sections 3{4)(b), 3(4)(c), 3(4)(d), 4(2){a)(i) and {ii), H2)(c)
and 4{2)(e} of the Act, as applicable. As elucidated in detail in the order, the
Commission does not accept the "unified systems market” in this case specifically,
and in the Indian market conditions in general. The kind of parameters which have
been defined even in other jurisdictions and literature for accepting the systems
market approach do not normally exist in the Indian market, including in regard to
availability of relevant information {e.g. life-cycle cost) to the consumers, his ability/
inability to take a rational /analytical decision based on complex data which may or
may not be available, the reputational impact of anti-competitive conduct in the
aftermarket on the firm's product in the primary market etc. These factors are
aggravated in the Indian market situation due to some globally recognised different
characteristics of Indian consumer (including cost-comsciousness) and the complex
nature of aftermarkets,

212 In deading the remedies m thes case, the Commission’s primary objective 15 to
correct the distortions in the aftermarket, to provide corrective measures to make the
market more competitive, to eradicate practices having foreclosure effects and to put
anend to the present anti-competitive conduct of the parties. The aim of the Commission
is to provide more freedom to Original Equipment Suppliers (OJESs) in sale of spare
parts, and more choice to consumers and independent repairers. The Commission
considers it necessary fo (i) enable the consumers to have access to spare parts and
also be free to choose bebween independent repairers and authorized dealers and (ii)
enable the independent repairers participate in the aftermarket and provide services
in a competitive manner and to have access to essential inputs such as spare parts
and other technical information for this purpose, as part of a more competitive eco-
system which 1s equally fair to the OFs and their authorized network also.

21.3 In view of the foregoing, the Commission, therefore, orders the following under
Section 27 of the Ack-
i} The parties are hereby directed to immediately cease and desist from indulging in
conduct which has been found to be in contravention of the provisions of the Act.
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ii) OFs are directed to put in place an effective system to make the spare parts and
diagnostic tools easily available through an efficient network.

iii) OF's are directed to allow OESs to sell spare parts in the open market without any
restriction, including on prices. OESs will be allowed to sell the spare parts under
their own brand name, if they so wish. Where the OPs hold Intellectual Property
Rights on some parts, they may charge royalty / fees through contracts carefully drafred
to ensure that they are not in violation of the Competition Act, 2002.

iv) OPs will place no restrichions or impediments on the operation of independent
repairers/ parages.

v} The OPs may develop and operate appropriate systems for training of
independent repairer/garages, and also facilitate easy availability of diagnostc
tools. Appropriate arrangements may also be considered for providing technical
support and training certificates on payment basis.

vi}) The OPs may also work for standardization of an increasing number of parts
in such a manner that they can be used across different brands, like tyres, batteries
etc. at present, which would result in reduction of prices and also give more
choice to consumers as well as repairers/service providers.

vii) OPs are directed not to impose a blanket condition that warranties would be
cancelled if the consumer avails of services of any independent repairer. While
necessary safeguards may be put in place from safety and lability point of view,
OPs may cancel the warranty only to the extent that damage has been caused
because of faulty repair work outside their authorized network and circumstances
clearly justify such achion.

viii) OFs are directed to make available in public domain, and also host on their
websites, information regarding the spare parts, their MRPs, arrangements for
availability over the counter, and details of matching quality alternatives,
maintenance costs, provisions regarding warranty including those mentioned
above, and any such other information which may be relevant for full exercise of
consumer choice and facilitate fair competiion in the market.$%

21.4 As regards imposition of penalty, the Commission notes that the OPs have
viaglated the provisions of both Sectons 3 & 4 of the Act It is further noted that cars
are an intrinsic part of life and living in today’s world, and the owners have to take
care of their maintenance over a long period of time with significant financial
implication. As such, anti-competitive conduct of the opposite parties impacts a
very large number of consumers in the country estimated to be around 2 crore.
Further, as noted in earlier paragraphs, the anti-competitive conduct of the opposite
parties has restricted the expansion of spare parts and independent repairers segment
of the economy to its full potential, at the cost of the consumers, service providers
and dealers. It is also noted that despite the fact that most attractive markets for the
automobile manufacturers and some OFs have made consumer-friendly commitments
in other jurisdictions like Europe, they have failed to adopt similar practices in
India which would have gone a long way in significantly diluting their present
anti-competitive conduct. This makes their conduct even more deplorable.

21.5 On the other hand, there are mitigating circumstances while fixing the quantum
of pensaity. The OFs have argued that the nbsence of appropriate legislative and
regulatory framework for safety and standards relating to spare parts and after
sales services is a handicap vis-d-viz the position prevailing in many other
jurisdictions like EU, France, USA and even developing nations like Brazil, China
and South Africa. This is something which may be separately brought to the notice
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of the Government for appropriate action, which could include suitable legislation
and sething up of an appropriate regulator as stated earlier in thus order. The other
mitigating circumstance to which the Commission assigns weight is the fact that
many of the opposite parties, though not all, indicated willingness to voluntarily
discontinue many of these practices and offer greater choice and freedoin to the
consumers, repairers and dealers

21.6 In view of the foregoing, the Commission imposes a penalty of 2 per cent of total
turnover in India of the opposite parties. As such, the penalty imposed on different
parties is as follows:-

S | Name Tumover Tummr|Tumwer Tu.mom||'l‘l.|.mnw Total Average Iﬁzpﬂ
No.| for for 2005-10 | 201¢-11 | 2011~ Turnover |Tumover | cent of
2007-08 | 2008-09 | {n (& | 2642 {in | for three | for | average
in n Crores) | Crores) | Crores}) | years three | Tumaver
Crores) | Crores) fn years | G
Crores) |{n | Crores)
| Crores) |
[ 1. |HondaSiel [4039.72 [3526.08 |4204.43 [— — | 11770.23 [3923.41 | 78.47 |
|2 Volkswagen |26.01 9577 366.16 —_ _ 487.94 162.65 3.25
India Pvt
Lid”
3. |Fiatlndia |369.96 |792.02 |3334.66 |— = 4496.64 |1498.88 | 2998
Auntomobiles |
4. |BMWIndia |B26.93 | 964.07 127012 | — i— 3061,12 102037 | 2041
Lad
5. |Ford India 2068.89 | 175432 | 214438 | — [ — 5967.59 |1989.20 | 39.78
Pyt lid
6. |General —_ —_ —_ 4031.33 | 4426 57 | 845790 (422895 |B458
wMotors™
7. | Hindustan 761.08 656.18 639.73 _ _ 207699 |692.33 13.85
Mators
8. |Mehindra & (11671.64 | 13364.02 | 18801 .46 | — — 43837.12 |14612.37 | 292.25
Mahindg
9. | Mamt 188238 (21453.8 |303928 | — —_ 70670.40 [23556.80 | 471.14
| Suzuki | | |
10. | Mercedes-  |989.77 | 1152.64 | 131893 | — — |3461.34  [1153.78 | 23.08
Benz
11. | Missan 87.67 | 46,16 110.79 _ —_ |2H‘63 81.54 | 1.63
Motors | | |
12. | Skoda Auto  [1587.90 |2095.75 |3275.06 | — _— | 5958.72 231957 | 46.39
India | -
13. | Tata Motors (35918.96 |71737.81 | 94312.37 | — _ 201969.14 |67323.05 | 1346.46
14. | Toyota 4268.74 | 3948.89 |5790.11 | — — 14007.73 |4669.24 | 9338
Kirlogkar
Motars | | |
i J J

* Volkswagen has provided tumover for year 2007-2008 (From February 6, 2007 o March
31, 2008); for the Year 2008-09 (April 1, 2008 to December 31, 2008) and for the year 2009-
10 January 1, 2009 to December 31, 2009).

“  General Motors has provided financial statements only for 2 years (2010-11 and 2011-12}

21.7 The directions of the Commission contained in para 22.3 of this order will be
complied with by the opposite parties in letter and spirit. Each OP is directed to
file individual undertakings, within 60 days of the receipt of their order, about
compliance to cease and desist from the present anti-competitive conduct, and
initiation of action in compliance of other directions. This will be followed by a
detailed compliance report on all directions within 180 days of the receipt of the
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order. The amount of penalty will be paid by the OF within 60 days of the receipt
of the order.

21.8 A copy of this order may also be forwarded to the Ministry of Road Transport
and Highways and ACMA (Automotive Component Manufacturers Association),

21.9 In terms of the order passed on 29.04 2013 by the Hon'ble High Court of Delhi
in Writ Petition No. W.F. (¢) 2734/ 2013 filed by MSIL, it is ordered that the operation
of the present order shall not be given effect to till after the expiry of a period of 10
days from the date of this order.

21.10 The Secretary is directed to inform the parties accordingly.
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