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1. Thi s appeal by the Union of India, the respondent in
a proceedi ng before the Tel ecom Di sputes Settlement &

Appel l ate Tribunal /(for short, \023the TDSAT\024) in a petition filed
by the respondent herein under Section 14 of the Tel ecom

Regul atory Authority of India Act, 1997 (for short \023the Act\024) is
under Section 18 of the Act. The respondent approached the

TDSAT praying for a declarationthat the action of the Union

of India in raising aclaimand in recovering the anbunt as per

its demand dated 10.8.1999, was bad in | aw and be set aside,

for a declaration that the set off nmade by invoking condition 19

of the licence the respondent had w th the appellant in respect

of the Maharashtra Service Area was illegal and unauthorised

and for setting aside the sane, for directing the appellant to
refund an amount of Rs.50 crores together with interest from

the date of the purported set off (of that anmount with the

amounts due to the respondent till the date of refund and for

ot her consequential and incidental reliefs. |In answer, the
appel l ant contended that it was entitled to make the set off

and the set off made was authorised and | egal and that there

is no reason to interfere with the set off and the respondent

was not entitled to the recovery of Rs.50 crores with interest
thereon. A claimthat the appellant is entitled to recover as
danages fromthe respondent a sum of Rs.654.25 crores

towards the loss suffered by it on account of the respondent

herein failing to fulfil its obligations under the Letter of Intent
issued to it in respect of the Karnataka Tel ecom G rcle was

al so put forward. The TDSAT upheld the claimof the

respondent, rejected the claimof the appellant that it was
entitled to a legal or equitable set off of the sumof Rs.50
crores and nore inportantly held that it has no jurisdiction to
entertain a counter claimat the instance of the appellant. O
course, it was also pointed out that the counter claimitself

was not properly framed and was sonewhat vague. Thus the

claimof the respondent was accepted and a direction was

issued to the appellant to refund the sumof Rs.50 crores to

the respondent with interest thereon at 17 per cent per annum
fromthe date the said anpbunt was appropriated by the

appellant till its paynment along with costs of the proceedi ngs.
Thi s adjudication of the TDSAT is challenged in this appeal

2. Section 18 of the Act provides for an appeal to this
Court from an order or decision of the TDSAT whether in
exercise of its appellate jurisdiction or in exercise of its origina
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jurisdiction on one or nore of the grounds specified in Section
100 of the Code of CGivil Procedure. The two substantia
guestions of |aw sought to be adjudicated on are (1) whether
the TDSAT was justified in not accepting the plea of set off

rai sed by the appellant and (2) whether the TDSAT has not
failed to exercise the jurisdiction vested in it by lawin
declining to go into the nerits of the counter claimnmade by
the appellant and in rejecting the sane as bei ng not

mai nt ai nabl e.

3. The question whether the plea of set off, whether
| egal or equitable is liable to be upheld m ght depend on our
concl usi on on the question whether a counter claimat the

i nstance of the Union of India in a proceeding initiated before
the TDSAT by a |icensee or service provider, is maintainable.

If we hold that the counter claimis naintainable, necessarily
the sanme woul d have to be adjudicated on, on nerits and the
result of such an adjudi cati on woul d have inpact on the plea

of set off put forward by the appellant. O course, if our
answer to the said question is that the counter claimis not

mai nt ai nabl e, then we have to deci de i ndependently whet her

the finding entered by the TDSAT on the plea of set off is
vitiated by a substantial error of law or not. W wll, therefore,
first tackle the questi on whether the counter claimmde by

the Uni on of India was maintainable.

4, It may be true that in the prayer portion in the
witten statenent an order or decree in terns of the counter

cl ai m had not been sought for by the appellant.  But the claim
as made in the witten statement relates to the clai mbased on
the failure of the respondent, after having conveyed its
acceptance of the Letter of Intent to provide service in the

Kar nat aka Tel ecom Circle and the damages allegedly suffered

by the appellant as a consequence and the entitlenent of the
appel l ant to rei nbursenent of the specified sumfromthe
respondent. Even if there is some vagueness in the counter
claim as felt by the TDSAT, we think that the TDSAT m ght

have directed the appellant before us, to nake its counter
claimnmore specific and in a proper nanner. After all, a defect
of deficiency could be pernmitted to be cured. W are,
therefore, not inpressed by the argunment on behal f of the
respondent before us that the counter claimwas rather vague

and the same was rightly rejected for that reason by the

TDSAT. After all, this vagueness can be directed to be

renoved in the interests of justice, if it were to be held that the
counter claimcan be maintained by the Union of India.

5. According to the TDSAT, Section 16 of the Act
prescri bes the procedure and power s of the TDSAT.. No right

has been given by that provision to the Union of India to nmake

a counter claimin a petition filed by a petitioner before the
TDSAT seeking certain amunts as due fromthe Union of

India as the licensor. The question is whether this restricted
vi ew taken by the TDSAT is justified on the schene of the Act.

6. The Obj ects and Reasons for enacting the Act and
creating the TDSAT indicate that the TDSAT will consist of a
Chai rperson who has been a Judge of the Supreme Court of

India or a Chief Justice of a High Court, and two to four
menbers who have held the post of Secretary or Additiona
Secretary to the Governnent of India or any equival ent post in
the Central CGovernment or the State Government for a

m ni mum peri od of three years. The powers and functions of
the Authority, as set out in the Objects and Reasons, include
settlenent of disputes between service providers. The
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preanble to the Act indicates that it is an Act to provide for
the establishnent of the TDSAT to regul ate the
t el econmmuni cati on service, adjudicate disputes, dispose of
appeal s and to protect the interests of service providers and
consumers of the tel ecomsector, to pronpote and ensure

orderly gromh of the telecomsector and for matters connected
therewith or incidental thereto. The Act defines \023Li censee\ 024 as
any person |licensed under sub-section (1) of Section 4 of the

I ndi an Tel egraph Act, 1885 (13 of 1885) for providing specified
public tel econmunication service. It defines \023Licensor\024 as
meani ng the Central Governnent or the tel egraph authority
who grants a licence under Section 4 of the Indian Tel egraph
Act, 1885 (13 of 1885). ‘A \023service provider\024 is defined as
neani ng, the Governnment as a service provider and it includes

a licensee. Section 14 of the Act deals with the establishnent
of the TDSAT. It appears to be appropriate to set down the
sai d Section hereunder
\ 02314. Est abl i shrent of Appellate Tribunal \026
The Central Governnent shall, by notification

establish an Appellate Tribunal to be known as
the Tel ecom Di-sputes Settlenment and Appellate
Tri bunal to \026

a adj udi cateany di spute \026

(i) between a lincesor and a |licensee;

(ii) between two or nore service providers;

(iii)between a service provider and a group of

CONSUners:

Provi ded that nothing in this clause shal
apply in respect of matters relating to \026

(A the nonopolistic trade practice, restrictive
trade practice and unfair trade practice which

are subject to the jurisdiction of the

Monopol i es and Restrictive Trade Practices

Conmi ssi on established under sub-section (1)

of Section 5 of the Mnopolies and Restrictive

Trade Practices Act, 1969 (54 of 1969);

(B) the compl ai nt of an individual consumer
mai nt ai nabl e before a Consumer Di sputes

Redressal Forum or a Consuner Disputes

Redr essal Commi ssion or the Nationa

Consuner Redressal Comm ssion established

under section 9 of the Consuner Protection

Act, 1986 (68 of 1986);

(O di spute between tel egraph authority and
any other person referred to in sub-section (1)

of section 7B of the Indian Tel egraph Act, 1885

(13 of 1885);

(b) hear and di spose of appeal agai nst any
direction, decision or order of the Authority
under this Act.\024

7. The Section indicates that the TDSAT has been
constituted to adjudicate on any di spute between a |icensor
and a licensee or between two or nore service providers.
Though it al so i ncludes adjudication on a dispute between a
service provider and a group of consuners, it excludes matters
conming within the jurisdiction of the Mnopolies and
Restrictive Trade Practices Conmmi ssion established under the
Monopol i es and Restrictive Trade Practices Act, 1964, the
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conpl aint of an individual consumer that is maintainable

bef ore a Consuner Di sputes Redressal Forum and a dispute

bet ween a tel egraph authority and any person referred to in
Section 7B of the Indian Tel egraph Act, 1885. Section 14A of
the Act provides that the Central Governnent or a State
CGovernment or a local authority or any person nay make an
application to the Appellate Tribunal for adjudication of any
di spute referred to in clause (a) of Section 14. Section 14A,
therefore, contenplates not only the filing of a claimbefore the
TDSAT by a licensee or a consuner, but also by the Centra
Covernment or a State Governnent which could be a |icensor

or a service provider. Section 14B deals with the conposition
of TDSAT. It is to consist of a Chairperson and not nore than
two Menbers to be appointed; by notification, by the Centra
CGovernment. The sel ection of the Chairperson and Menbers

of the Appellate Tribunal shall be made by the Centra
CGovernment in consultation with the Chief Justice of |ndia.
Secti on 14C provi des the qualification of the Chairperson and
the Menbers and the Chairperson has either to be a Judge of
the Suprenme Court or the Chief Justice of a High Court or a
retired Judge of the Suprene Court of a retired Chief Justice
of the H gh Court. A Menber has to be one who has held the
post of Secretary to the Governnent of India or any equival ent
post in the Central ‘Governnent or the State Governnent for a
period of not less/'than two years or a person who is well
versed in the field of \023technol ogy, telecomrunication

i ndustry, conmerce or adm nistration.\'024 Under Section 14 of
the Act, the jurisdiction of the TDSAT has to be exercised by a
Bench consisting of one nenber or two nenbers and in case

of difference of opinion between two nmenbers, the point of

di fference has to be referred to the Chairperson, who shal

deci de the point hinmself and the ultinmte decision wll be
according to the nmajority opinion. Section 15 ousts the
jurisdiction of the Gvil Court and it reads thus:

\02315. CGivil court not to have jurisdiction \026

No civil court shall have jurisdiction to

entertain any suit or proceeding in respect of

any matter which the Appellate Tribunal is

enpower ed by or under this Act to determn ne

and no injunction shall be granted by any

court or other authority in respect of any

action taken or to be taken in pursuance of

any power conferred by or under this Act.\024

8. Section 16 of the Act prOV|des that the TDSAT shal
not be bound by the procedure laid down in the Code of Cvi
Procedure, but will be guided by the principles of natura
justice and subject to the other provisions of the Act have the
power to regulate its own procedure. It is also to have the
speci fied powers under the Code of Civil Procedure like
sunmmoni ng of witnesses, discovery, issue of requisition of any
public record, issue of conmission, review of its decisions,

di smi ssing an application for default or deciding it ex parte, for
restoring an application dism ssed for default or setting aside
a decision rendered ex parte and any other matter whi ch nay

be prescribed. Sub-section (3) of Section 16 specifies that
every proceedi ng before the TDSAT shall be deened to be a
judicial proceeding in terns of the Indian Penal Code and the
TDSAT shall be deenmed to be a civil court for the purpose of
Section 195 and Chapter XXVI of the Code of Crim nal

Pr ocedure. Section 17 confers right on the parties to | ega
representation. Parties could authorise one or nore chartered
accountants, conpany secretaries, cost accountants or |ega
practitioners or any of its officers to represent its case.
Section 18 confers the right of appeal to the Suprene Court on
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a substantial question of |aw Section 19 provides that orders
passed by the TDSAT shal|l be executabl e as decrees through

the TDSAT, but it has also the power to transmt any order

made by it to a civil court to execute the order as if it were a
decree nade by that court. Section 20 provides for penalties
for wilful failure to conply with the orders of the TDSAT.
Section 27 of the Act one again indicates that no civil court
has jurisdiction in respect of any matter which the Authority is
enpower ed by or under the Act to determ ne

9. The conspectus of the provisions of the Act clearly
i ndi cates that disputes between the |licensee or |icensor,

bet ween two or nore service providers which takes in the
Governnent and includes a licensee and between a service

provider and a group of consuners are within the purvi ew of

the TDSAT. A plain reading of the relevant provisions of the

Act in the Iight of the preanble to the Act and the Objects and
Reasons for enacting the Act, indicates that disputes between

the concerned parties, which woul d involve significant

techni cal aspects, are to be determined by a specialised

tribunal constituted for that purpose. There is also an ouster
of jurisdiction of the civil court to entertain any suit or
proceedi ng in respect of any matter which the TDSAT is

enpower ed by or under the Act to determine. The civil court

al so has no jurisdiction to grant an injunction in respect of

any action taken or to be taken in pursuance of any power
conferred by or under the Act. The constitution of the TDSAT
itself indicates that it is chaired by a sittiing or retired Judge of
the Suprene Court or sitting or a retired Chief Justice of the

H gh Court, one of the highest judicial officers in the hierarchy
and the menbers thereof have to be of the cadre of secretaries

to the Governnent, obviously well experienced in

admi ni stration and administrative matters.

10. The Act is seen to be a self contained Code intended
to deal with all disputes arising out of tel econmunication

services provided in this country(in the Ilight of the Nationa

Tel ecom Policy, 1994. This is enphasised by the bjects and

Reasons al so.

11. Normal |y, when a specialised tribunal is constituted
for dealing with disputes comng under it of a particul ar

nature taking in serious technical aspects, the attenpt nust

be to construe the jurisdiction conferred on it in-a manner as

not to frustrate the object sought to be achieved by the Act. In
this context, the ousting of the jurisdiction of the Cvil Court
contained in Section 15 and Section 27 of the Act has also to

be kept in mnd. The subject to be dealt w th under the Act,

has consi derabl e technical overtones which normally a civi

court, at least as of now, is ill-equipped to handle and this

aspect cannot be ignored while defining the jurisdiction of the
TDSAT.

12. Section 14A of the Act gives the right to the Centra

Government, or to the State Governnment to approach TDSAT

on its owmn. Coing by the definitions in the Act, both
CGovernments coul d be \021service providers\022. The Centra
Governnment could al so be the licensor. Thus, either as a
licensor or a service provider, the Central Government coul d
make an application to TDSAT seeki ng an adjudi cati on of any
di spute between it and the |licensee or between it and anot her
service provider or between it and a group of consumers. It
has actually to make its claimin TDSAT. There is no reason
to whittle down the right given to the Central CGovernnent to
approach the TDSAT for an adjudication of its claimwhich
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cones under Section 14(1) of the Act. Normal ly, a right to
nmake a claimwould also include a right to make a cross-cl aim

or counter claimin the sense that the Central Governnent

coul d al ways make an i ndependent claimon matters covered

under the Act and such a claimw |l have to be entertai ned by
the TDSAT. This the Central Government could do even while

it is defending a claimmade against it in TDSAT, by way of a
separate application. |f a subject matter is capable of being
rai sed before the TDSAT by the Central Government or the

State Covernment by way of a claimby making an application

under Section 14 of the Act, it would not be logical to hold that
the sanme claimcould not be made by way of a counter claim

when the ot her side, nanely, the licensee or consuners, had

al ready approached the TDSAT with a claimof their own and

the Central CGovernnent is called upon to defend it. It is,
therefore, not possible to-accept an argument that a counter
claimby the Central CGovernnent-or State Government cannot

be entertained by the TDSAT. W hold that the TDSAT has
jurisdiction to entertain a counter claimin the |ight of Section
14(1) and 14A of the Act.

13. The thrust of ‘the argunent on behal f of the
respondent before us was, in a case where, a |licence had not
actually been issued to a party by the Central Governnent,

the dispute could not be said to be one between a |licensor and
a licensee, contenplated by Section 14(a)(i) or (ii) of the Act. It
is submitted that only on the actual grant of a licence, a
person woul d beconme a |icensee under the Centra

CGovernment and only a dispute arising after the grant of a
licence woul d come within the purview of the Act.  The

wordi ng of the definition of |licensee is enphasised in support.
Consi dering the purpose for which the Act is brought into

force and the TDSAT is created, we think that there\is no
warrant for accepting such a narrow approach or to adopt

such a narrow construction. It will be appropriate to
understand the scope of Section 14(a)(i) of the Act and for that
matter Section 14(a)(ii) of the Act also, as including those to
whom | i censes were intended to be issued and as taking in

al so di sputes that conmence on the tender or offer of ‘a person
bei ng accepted. In other words, a dispute commencing with

the acceptance of a tender |leading to the possible issue of a
i cence and disputes arising out of the grant of |icence even
after the period has expired would all cone within the purview
of Section 14(a) of the Act. To put it differently, Section 14
takes within its sweep disputes followi ng the i ssue of ‘a Letter

of Intent pre grant of actual l|icence as al so di sputes arising
out of a licence granted between a quondam | icensee and the
licensor.

14. In the case on hand, the Notice Inviting Tender

defined a \021licensee\022 as a regi stered Indian Conpany that wll be
awar ded |icence for providing the service. Now, pursuant to

that invitation, the predecessor of the respondent submitted

its tender and the appellant accepted it. A Letter of Intent was
al so issued. The respondent accepted and started negotiating

for certain nodifications, which apparently the appell ant was
willing to consider. But ultimately, the contract did not cone
into being. The licence was not actually granted. It is the case
of the appellant that the appellant had suffered considerable

| oss because of the respondent wal ki ng out of the obligation
undert aken by acceptance of the Letter of Intent. According to
the |l earned Additional Solicitor General appearing for the
appel l ant, such a dispute would also come within the purview

of Section 14 of the Act going by the definition of |icensee and
the nmeaning given to it in the Notice Inviting Tenders. The
argunent of | earned Senior Counsel on behalf of the
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respondent is that the expressions \023licensor\024 and \023licensee\ 024
are defined in the Act and the respondent had not becone a

i censee and the appellant had not becone a |icensor since the
agreenent was never entered into between the parties for
providing tel ecomservices in the Karnataka Telecom Circle

and the attenpt to rope in an intending |licensee to whom a
Letter of Intent has been issued or the entering into a contract
i s proposed, cannot be countenanced since the respondent

has not becone a licensee within the nmeaning of the Act and
consequently this was not a dispute that cane within the
purvi ew of Section 14(1) of the Act.

15. We have already indicated that a specialised
tribunal has been constituted for the purpose of dealing with
speci al i sed matters and di sputes arising out of |icenses
granted under the Act. W therefore do not think that there is
any reason to restrict the jurisdiction of the tribunal so
constituted by keeping out of its purview a person whose offer
has been accepted and to whoma letter of intent is issued by
the CGovernnment and who had even accepted that letter of

intent. “Any breach or alleged breach of obligation arising after
acceptance of the offer made i'n response to a Notice Inviting
Tender, would al so nornmally cone within the purview of a
dispute that is liable to settled by the specialised tribunal. W
see no reason to restrict the expressions \023licensor\024 or

\ 023l i censee\ 024 occurring in Section 14(a)(i) of the Act and to
exclude a person |ike the respondent who had been given a
Letter of Intent regarding the Karnataka Circle, who had
accepted the Letter of Intent but was trying to negotiate some
further ternms of common interest before a formal contract was
entered into and the work was to be started. To exclude

di sputes arising between the parties thereafter on the failure
of the contract to go through, does not appear to be warranted
or justified considering the purpose for which the TDSAT has
been established and the object sought to be achieved by the
creation of a specialised tribunal. In Cellular Operators
Associ ation of India and others . vs. Union of |ndia and

others [(2003) 3 SCC 186] this Court had occasion to consider
the spread of Sections 14 and 14A of the Act. This Court held
that the scope of Sections 14 and 14A are very w de and is not
confined by restrictions generally inposed by judge made | aw
on the tribunal exercising an appellate jurisdiction. O course,
their Lordshi ps were considering in particular, the case of
appel l ate jurisdiction. But this Court further said that the
tribunal has the power to adjudicate on any dispute but while
answering the dispute, due weight had to be given to the
recomendati ons of the authority under the Act which

consi sts of experts. This decision, though it did not directly
deal with the power of the TDSAT as the original authority but
was dealing with the power of the TDSAT as an appellate
authority and the power of this Court in appeal, clearly gives
an indication that there is no need to whittle down the scope
of Sections 14 and 14A of the Act.

16. It has also to be noted that while prescribing the
procedure under Section 16 of the Act, what is said is that the
TDSAT shall not be bound by the procedure laid down by the

Code of Civil Procedure but it shall be guided by the principles
of natural justice. It is significant to note that it is not a case
of exclusion of the powers under the Code of Civil Procedure

and conferment of specific powers in terms of sub-section (2)

of that Section. It is really a right given to the TDSAT even to
go outside the procedural shackles inposed by the Code of

Cvil Procedure while dealing with a dispute before it.

Therefore, it will be difficult to keep out the provisions for the
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filing of a counter claimenshrined in Order VIII Rule 6A of the
Code of Civil Procedure which could be applied by the TDSAT.

The sweep of Order VIII Rule 6A of the Code now takes in even

cl ai ms i ndependent of the one put forward in the application if
it is one the respondent therein has against the applicant. On
the whole, we are of the view that the TDSAT was in error in

di sm ssing the counter claimas not maintainable.

17. In the light of our finding that the counter claim
was mai ntainable and it requires to be investigated, we think
that the proper course is to set aside the finding rendered by
the TDSAT on the plea of set off raised by the appellant. This
is in viewof the fact that acceptance of the counter claimor
even a part thereof mght throw open the question of |egal or
equitable set-off, to be considered in the light of the finding on
the counter claim Therefore, we think this to be an appropriate
case where we should reopen the whole matter w thout going

into the nerits of the contentions of parties on the plea of set
of f raised by the appellant and | eave the question to be deci ded
by the TDSAT along with the counter claimthat has been

nmade by the appellant. On taking note of the objection that

the counter claimhas not been made specific and has not

been put forward in a proper manner, we are satisfied that it
woul d be appropriate to direct the appellant to nake a proper
counter claimbefore the TDSAT within three nmonths from

today. The TDSAT thereafter will give the respondent an
opportunity to file its witten statement to the counter claim
and then decide the claimmade by the respondent and the

counter claimafresh in accordance with | aw.

18. We, thus, allow this appeal and setting aside the
deci si on of the TDSAT, remand the clai mand the counter-
claimfor a fresh adjudication and disposal in accordance with
law. We leave the parties to suffer their respective costs in
this Court.
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