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Pavu Fecruouse » Binouev.  July 8th, 1862,
T[S.Co81L.J GO P 2045 6 LT 157; 10 W, R. 423.]

A. & B. verhally treated for the purchase of a horse by the former of the latter. A
few days afterwards, B. wrote to A. saying that he had been informed that there
was a misunderstanding as to the price, A. having tmagined that he had hought the
horse for 301, B. that he had sold it for 30 guineas. A. thereupon wrote to B.
proposing to split the difference, adding,—* If I hear no more about him, I consider
the horse is mine at 30l 15s.” To this no reply was sent. No money was paid,
and the horse remained in B.’s possession. Six weeks afterwards, the defendant,
an auetioneer who was employed by B. to sell his farning stock, and who had been
directer] by B. to reserve the horse in question, as it had already heen sold, by
mistake put it up with the rest and sold it. After the sule B. wrote to A. a letter
which substantially amounted to an acknowledgment that the horse had been sold
to him:—Held, that A, could uot maintain an action against the auctioneer for the
conversion of the horse, he having no property in it at the time the defendant sold
it,—B.s subsequent letter not having (as between A. and a stranget) any relation
back to A.’s proposal.

This was an action for the eonversion of a horse. Pleas, not guilty, and not
possessed.

The cause was tried before Keating, J., at the last Summer Assizes at Stafford,
when the following faets appeared iu evidenece :—The plaintiff was a builder residing
in London. The defendant was an auctioneer residing at Tamworth. Towards the
close of the year 1869, Johu Felthouse, a nephew of the plaintiff, heing ahout to sell
his farming stock by auction, a conversation took place hetween the uncle and nephew
respecting the purchase by the former of a horse of the lattor; and, on the 1st of
January, 1860, John Felthouse wrote to his uncle as follows : —

“ Bangley, January lst, 1861.

“ Dear Sir,—I saw my father on Satarday. He told [870] me that you considersd
you had bought the horse for 301 If so, you are labouring under a mistake, for 30
quineas was the price [ put upon him, and you never heard me say less. When you
said you would have him, [ considered you were aware of the price, us I would not
take less, “Joun Ferrgouse.”

The plaintiff on the following day replied as follows -

“ London, Jaunuary 2ud, 1862.

“ Dear Nephew,—Your price, I admit, was 30 guineas. I offered 30l,—never
offeved more : and you said the horse was mine. Hawever, as there may be a mistake
about him, I will split the difference,—301. 15s.—1I paying all expenses from Tamworth.
You can send him at your eonvenience, hetweeu now and the 25th of March. If I
hear ng more ahout him, I consider the horse niine at 301, 15s. :

i “Pave Ferrrouse.”

To this letter the nephew sent no reply ; aud ou the 25th of February the sule
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took place, the horse in question being sold with the rest of the stock, and fetching
33L, which sum was handed over to John Felthouse. Ou the following day, the
defendant (the auckioneer), heing apprised of the mistake, wrote to the plaintiff as
follows : —

“Tamworth, February 26th, 1861,

““Dear Sir,—I am sorry I am obliged to acknowledge myself forgetful in the
matter of one of Mr. Johu Felthouse’s horses.  Instructions were given me to reserve
the horse: but the lupse of time, and a multiplicity of business pressing upon me,
caused me to forget my previous promise. [ hope you will not experience any great
inconvenience. I will do all T can to get the horse again: but shall know on Saturday
if I have succeeded. “WiLLiAM BinpLev.”

[871] On the 27th of February, John Felthouse wrote to the plaintitl, as followa:—

“Bangley, February 27th, 1861.

“ My dear Uncle,—My sale took place on Monday last, and we were very much
amnoyed in one instance. When Mr. Bindley eame over to take an inventory of the
stock, 1 said that horse (meaning the one [ sold to you) is sold. Mr. B. said it would
he better to put it in the sale, and he would buy it in without any charge. Father
stood by whilst he was running it up, but had no idea but he was doing it for the good
of the sale, and according to his previous arrangenent, until he heard him call out
Mr. Glover. He then went to Mr. B. and said that horse was not to he sold. e
exclaimed he had quite forgotten, hut would see Mr. Glover and try to recover it, and
siays he will give 5l to the gentleman if he will give it up: but we fear it doubtful.
I have kept one horse for my owu accommodation whilst we remain at Banglaey : and,
if you like to have it for a few wmonths, suy fve or six, you are weleome to it, free of
any charge, except the expeunses of travelling : and if, at the end of that time, you like
to return him, you can; or you can keep him, and let me know what you think
he is worth. I am very sorry that such has happened; but hope we shall make
mpatters all right; and would have given 5l ruther than that horse should have been
given up. “Joun FrrrHOUSL.”

On the part of the defendant it was submitted that the letter of the 27th of
February, 1861, was not admissible in evidence. The learned judge, however, over-
ruled the objection. It was then submitted that the property in the horse was not
vested in the plaintiff at the time of the sale by the defendant.

A verdict was found for the plaiutiff, dumages 33L., leave being reserved to the
defendant to mave to enter [872] » nonsuit, if the court should be of opinion that the
ohjection was well founded. .

Dowdeswell, in Michaelmas Term last, accordingly obtained a rule nisi, on the
grounds that “sufficient title or possession af the horse, to maintain the action, was
not veated in the plaintiff at the time of the wrong; that the letter of Johu Felthouse
of the 27th of February, 186!, was not admissible in evidence against the defendant :
that, if it was admissible, heing nfter the sale of the horse by the defendant, it did not
eanfer title on the plaintiff'; and that there wus at the time of the wrong no sufficient
memarandum in writing, or possession of the horse, or payment, to satisfy the statute
of frauds.” Carler v. Toussaint, 5 B. & Ald. 855, 1 D. & R. 515, and Blocwm v. Sunders,
4 B &C. 941, 7TD. & R. 396, were referred to.

- Powellshewed cause. There was an ample note of the contract in writing to satisfy
‘the statute of fruuds. When the parties met in December, 1860, it was agreed between
‘them that the plaintiff should hecome the purchaser of the horse. It is true, there was
u slight misunderstanding as to the price, the plaintiff eonceiving he had bought it for
30L, the nephew thinking he had sold it for 30 guineas. On being apprised by the
nephew that he was under a mistake, the plaintiff wrote to him proposing to split the
difference, concluding with saying,—“If I hear no more abouat him, I consider the horse
is mine at 30l 15s” The question is whether there has not been an acceptance of that
offer by the vendor, though nothing more passed between the uncle und nephew until
after the 35th of February, the day on which the sale by auction took place. Could
the plaintiff after his letter of the 2ud of January have refused to take the horse? [t
is true [873] that letter was unanswered ; but it was proved that the nephew afterwards
- spoke of the herse as being sold to the plaintiff, and desired the auctioneer (the defen-
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dant) to keep it out of the sale. Although written after the conversion, the letter of
the 27¢h of February was cleatly evidence, and coupled with the plaintift’s letter of
the 2nd of January, constituted a valid note in writing, even us between the unele and
the nephew. [Keating, J. You were bound to shew a binding contraet for the sale
of the horse before the 35th of February.] The letter of the nephew of the 27th is
an adwmission by him that he had before that day asseuted to the bargain with the
plaintaff. {Byles, J. That only shews a binding contract on the 27th of February.
What right had the plaiutiff to impose upon the nephew the trouble of writing a letter
to decline or to assent to the contraet?] It was not necessary that he should assent
ta the contract by writing: it is enough to shew that heassented to it. [Byles, J.
There was no delivery or aceeptance : and there could be no admission of delivery and
acceptance, Willes, J. To be of any avail, you wust make out a valid contract
between the uncle and nephew prior to the 2ith of February.] [t was not necessary
that the assent to the terms of the plaiutiff's letter should be in writing. In Zobell v.
Hutchinson, 3 Ad. & E. 355, 5 N. & M. 251, it was held that, where a contract in
writing, or note, exists which binds one party to a contraet, under the statute of
frauds, any subsequent note in writing signed by the other is sufficient to bind him,
provided it either contains in itself the terms of the contract, or refers to any contract
which contains them. So, in Smith v. Neale, aute, vol. il., p. 67, it was held that «
written proposal, containing the terms of a proposed contrass, sigued hy the defendant,
and assented to by the plaintiff by word of mouth, is a sufficient agree[874]ment
within the 4th section of the statute of frauds. [Willes, J. That was a very
peculiar case. The plaintiff hal done all that she had agreed to do, aud nothing
remained to be done but performance on the defendant’s part.  But to say that
transactions hetween third parties are to be controlled or affected hy an intermediate
letter written by n person who is no party to the record, is a somewhst startling
proposition.  Byles, JJ. I feel great diftfienlty in seeing how the nephew’s subsequent
admission cant be binding oun the defendant, or even evidence against him.}] It is
encugh that the memorandnm relied on to satisfy the statute of frauds is made at any
time before action brought: &ill v. Bument, 9 M. & W. 36.

Montague Smith, ). C, and Dowdeswell, in support of the rule. The letter of
the 27th of February was clearly inadmissible.  The [7th seetion of the 29 Car. 2, c. 3,
provides thut “no conteact for the sale of any goods, &e., shall be allowed to be good,
excepb some note or memorandum in writing of the bargain be made and signed by
the parties to be churged by sueh coutract,” &e. At the time the sule complained of
here took place, there clearly wus no binding contract for the sule of the horse by the
nephew to the plaintift. [Willes, J. Could the plaiutift have insured the horse on the
25th of February %] He could not: he had no insurable intevest, [Willes, J.  As to
third persons, one cannot ses any reason for giving a relation to the subsequent writing,
though as between the immediate parties one can.] Curfer v. Tousswind, 5 B. & Ald.
855, 1 D. & R. 515, is a far stronger case than the present. There, a horse was sold
by verbal contract, hut no time was fixed for payment of the price. The horse was to
remain with the vendors for twenty days without any charge to the vendee. At the
expiration of that time, the horse was sent to grass, by the divection of the vendee, and
by [875] his desire entered as the horse of one of the vendors; and it was held that
there was no acceptance of the horse by the vendee, within the 29 Car. 2, ¢. 3, s. 17,
And see Smith’s Mercautile Law, 4th edit. p. 468, et seq. Here, the plaintiff had
clearly no property in the horse ou the 25th of Febrnary, the day of the sale by the
defendant. How, then, cun an admission ex post facto by a stranger affect the velative
positions of the parties to this record on that day !

Wicews, J. 1 am of opinion that the vule to enter a nonsuit should be made
absoluyte. The horse in question had helonged to the plaintiff’s nephew, John Felt-
house; In December, 1860, a conversation took place between the plaintiff and his
nephew relutive to the purchase of the horse by the former. The uncle seems to
have thought that he had on that oceasion bought the horse for 301, the nephew that
he had sold it for 30 guineas: but there was clearly uo complete bargain at that time.
On the 1st of Junuary, 1861, the nephew writes,—“1 saw my father on Saturday.
He tald me that you considered you had bought the horse for 301 If 8o, you are
labouring under a mistake, for 30 guineas was the price [ put upon him, and you never
heard e say less.  When you said you woukl have him, I considered you were aware
af the price.” 'To this the uncle replies on the following day,—* Your price, I admit,
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was 30 guineas. [ offered 30L; never offered more: and you said the horse was
mine. However, as there may be a mistake about him, I will split the difference.
If T hear no more about him, 1 consider the horse mine at 30L 158.” It is clear that
thers was na complete bargain on the 2nd of January: and it is also clear that the
uncle had no right to impose upon the nephew a sale of his horse for 30l 15s, unless
he chose to comply with the condition of writing to vepudiate the offer. The nephew
might, no doubt, have [876] bound his uncle to the bargain by writing to him: the
uncle might also have retracted his offer at any time before acceptance. It stood an
‘open offer : and <o things remained until the 26th of February, when the nephew was
abuut to sell his farming stock by auction. The horse in question heing catalogued
with the rest of the stock, the auctioneer (the defendant) was told that it was already
sold. Itis clear, therefore, that the nephew in his own mind intended his uncle to
have the horss at the price which he (the uncle) had samed,—30L (5s.: but he had
not-eommunicated such his intention to his uncle, or done anything to bind himself.
Nothing, therefore, had been done to vest the property in the horse in the plaintiff
down to the 26th of February, when the horse was sold by the defendant. It appears
to me that, independently of the subsequent letters, there had been no harguin to
puss the property in the horse to the plaintiff, and therefore that he had no right to
complain of the sale. Then, what is the effect of the subsequent correspondence?
The letter of the auctioneer amounts to nothing. The more important letter is that
of the nephew, of the 27th of February, which is relied on as shewing that he intended
to accept and did accept the terms offered by his unele’s letter of the 2nd of January.
That letter, however, may be treated either as an acceptunce then for the first time
made by him, or as a memoraudum of & bargain complete before the 25th of February,
sufficient within the statute of frauds. [6 seems to we that the former is the more
likely construction: and, if so, it is clear that the plaintiff caunot vecover. But,
assuming that there had been o complete parol bargain before the 25th of February,
and that the letter of the 27th wus # mere expression of the terms of that prior
bargain, and not -a bargain then for the Hrst time coucluded, it would be directly

877] contrary to the decision of the court of Exchequer in Stockdale v. Dunlop, 6 M. &

V. 224, to hold that that acceptance had relation back to the previous offer so as to
bind third persous in respect of a dealing with the property by them in the interim.
In that case, Messrs. H. & Co., being the owners of two ships, ealled the “ Antelope™
and the “ Marin,” trading to the coast of Africa, and which were then expected to
arrive in Liverpool with cargoes of palm-cil, agreed werbally to sell the plaintiffs two
hundred tons of oil,—one hundred tons to arrive hy the ““ Autelope,” and one hundred
tons by the “ Maria.” The “ Antelope ” did afterwards arrive with one hundred tons
of oil on board, which were delivered by H. & Co. to the pluintiffs. The “ Maria,”
having fifty tons of oil on board, was lost by perils of the sea. The plaintifis having
insured the oil.on hoard the “ Maria,” together with their expected prefits thereon,—
it was held that they had no insurable interest, as the contract they had entered into
‘with H. & Co., being verbal only, was incapable of being enforced.

ByLes, J. T am of the same opinion, and have nothing to add to what has fallen
‘from my Brother Willes. ;

Keativg, J. I am of the same opinion. Had the question arisen as hetween the
uncle and the nephew, there would probably have been some difficulty. But, as
‘between the uncle aunl the auctioneer, the only question we have to consider is whether
the -horse was the property of the plaintiff at the time of the sale on the 25th of
February. It seems to me that uothing had been done at that time to pass the
property out of the nephew and vest it in the plaintiff. A proposal had been made,
but there had before that duy heen no acceptance binding the nephew.

{878] WiLrgs, J. Ceafs v. Chaplin, 3 Q. B, 483, 2 Gale & D. 552, is an authority to
shew that John Felthouse might have had a remedy against the auctioneer. There,
the traveller of Morrisons, tradesmen in London, verbally ordered goods for Morrisons
of the plaintiffs, manufacturers at Paisley. No order was given as to sending the
goods, The ;_)txintiﬁ‘s gave them to the defendaunts, carriers, divected to Morrisons,
to be taken to them, and also sent an invoice by post to Morrisons, who received it.
The! goods baving been lost by the defendants’ negligence, and not delivered to
‘Morrisons,—it was held that the defendants were liable to the plaintiffs.

Rule absolute,

End of Hilary Vacation,



