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The only question that needs to be decided in this case is
whet her in a suit for specific perfornmance of contract for sale of a
property instituted by a purchaser against the vendor, a stranger or a
third party to the contract, claimng to have an independent title and
possessi on over the contracted property, is entitled to be added as a
party/defendant in the said suit.

2. Before we take up this question for decision in detail, the
material facts leading to the filing of this case may be narrated at a
short comnpass. The appel |l ant herein has filed the suit against the

respondent Nos.2 and 3 for specific performance of a contract

entered into between the second respondent acting as a Power of
Attorney of the third respondent on one hand and the appellant on the
other for sale of the contracted property. 1In this suit for specific
performance of the contract for sale, the respondent Nos.1l and 4 to
11, who were admittedly not parties to the contract and setting up a
cl ai m of independent title and possession over the contracted
property, filed an application to get thenselves added - in the suit as
def endant s. The trial court allowed the application on the ground
that as the respondent Nos.1l and 4 to 11 were claining title and
possessi on of the contracted property, they nust be held to have a
direct interest in the subject-matter of the suit, and therefore, entitled
to be added as parties defendants in the suit as their presence would
be necessary to decide the controversies raised in the present suit.
The High Court in revision confirmed the said order and accordingly
agai nst the aforesaid order of the High Court this Special Leave
Petition was filed at the instance of the appellant-which on grant of
speci al |eave was taken up for hearing in presence of the parties.

3. In order to decide the question, as framed hereinearlier, it
is necessary to consider the relevant provisions of the Code of Civi
Procedure (in short the CPC )under which the Court is enmpowered

to add a party in the suit. However, our answer to the question
franed, as raised by the |earned counsel for the parties, is that the
Hi gh Court as well as the trial court had acted illegally in the

exercise of their jurisdiction in allowi ng the application of the
respondent Nos.1 and 4 to 11 for their addition as defendants in the
suit. There are certain special statutes which clearly provide as to
who are the persons to be nade as parties in the proceeding/suit filed
under that special statute. Let us take the exanple of the provisions
made under the Representation of People Act. Section 82 of the
aforesaid Act clearly provides who are the persons to be nade parties
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in Election Petitions. There are other special statutes which al so
postul ate who can be joined as parties in the proceedi ngs instituted
under that special statute, otherw se the provisions of the CPC should
be applicable. So far as addition of parties under the CPCis
concerned, we find that such power of addition of parties emanates
fromOder 1 Rule 10 of the CPC. As we are concerned in the
instant case with order 1 Rule 10 of the CPC, we do not find it
necessary to refer to other provisions of the CPC excepting O der 1
Rul e 10 of the CPC which reads as under
Rul e 10. (1) "Where a suit has been instituted in
the nane of the wong persons as plaintiff or where it
is doubtful whether it has been instituted in the nane
of the right plaintiff, the Court nmay at any stage of the
suit, if satisfied that the suit has been instituted
through a bona fide mistake, ‘and that it is necessary
for the determ nation of the real natter in dispute so to
do, order any other person to be substituted or added
as plaintiff upon such terms as the Court thinks just.
(2) The Court nmmy at any stage of the proceedings,
ei t her uponor without the application of either party,
and on such terns as nmamy appear to the Court to be
just, order that the nane of any party inproperly
joined, whether as plaintiff or defendant, be struck out,
and that the nane of any person who ought to have
been joi ned, whether as plaintiff or defendant, or
whose presence before the Court nay be necessary in
order to enable the Court effectually and conpletely to
adj udi cate upon and settle all the questions involved
in the suit, be added.
(3)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(14)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(5)\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005"
(Omitted since not necessary )

4, I n deciding whether a stranger or a'third party to the
contract is entitled to be added in a suit for specific perfornance of
contract for sale as a defendant, it is not necessary for us to delve in
depth into the scope of Order 1 Rule 10 sub-rule (1) of the CPC

under which only the addition of a plaintiff in the suit may be

di rect ed.

5. Let us therefore confine ourselves to the provision of
Order 1 Rule 10 sub-rule (2) of CPC which has al ready been quoted
her ei nabove. From a bare perusal of sub-rule (2) of Oder 1 Rule 10

of the CPC, we find that power has been conferred on the Court to
strike out the nane of any party inproperly joined whether as plaintiff
or defendant and al so when the nane of any person ought to have been
joined as plaintiff or defendant or in a case where a person whose
presence before the Court nay be necessary in order to enable the

Court effectually and conpletely to adjudicate upon-and settle all the
guestions involved in the suit. In the present case, since we are not
concerned with striking out the nane of any plaintiff or defendant

who has been inproperly joined in the suit, we will therefore only
consi der whether the second part of sub-rule(2) Oder 1 Rule 10 of the
CPC enmpowers the Court to add a person who ought to have been

joined or whose presence before the Court may be necessary in order

to enable the Court effectually and conpletely to adjudicate upon and
settle all the questions involved in the suit.

6. In our view, a bare reading of this provision namely,
second part of Order 1 Rule 10 sub-rule (2) of the CPC would clearly
show that the necessary parties in a suit for specific perfornmance of a
contract for sale are the parties to the contract or if they are dead their
| egal representatives as also a person who had purchased the

contracted property fromthe vendor. 1In equity as well as in law, the
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contract constitutes rights and also regulates the liabilities of the
parties. A purchaser is a necessary party as he would be affected if he
had purchased with notice of the contract, but a person who clainms
adversely to the claimof a vendor is, however, not a necessary party.
Fromthe above, it is nowclear that two tests are to be satisfied for
determ ning the question who is a necessary party. Tests are - (1)
there nust be a right to some relief against such party in respect of the
controversies involved in the proceedings (2) no effective decree can

be passed in the absence of such party.

7. We may |l ook to this problemfrom anot her angle.

Section 19 of the Specific Relief Act provides relief against parties and
persons clai m ng under them by subsequent title. Except as

ot herwi se provided by Chapter |1, specific performance of a contract

may be enforced agai nst -

(a) either party thereto;

(b) any other person claimng under himby a title

ari sing subsequently to the contract, except a
transferee for value who has paid his noney in good
faith and wi thout notice of the original contract;
(c) any person claimng under atitle which, though
prior to the contract and known to the plaintiff,
m ght have been di splaced by the defendant;
(d) when a company has entered into a contract and
subsequent |y becones anmalgamated w th anot her
conpany, the new conpany which arises out of the
amal gamat i on;
(e) when the pronoters of a conpany have, before its
i ncorporation, entered into a contract for the purpose
of the conpany and such contract i s warranted by
the ternms of the incorporation, the conpany;
Provided that the conpany has accepted the
contract and conmuni cated such acceptance to the other
party to the contract.
8. We have carefully considered sub-sections (a) to (e) of
Section 19 of the Act. Froma careful exam nation of the aforesaid
provi sions of sub-sections (a) to (e) of the Specific Relief Act we are
of the view that the persons seeking addition in the suit for specific
performance of the contract for sale who were not claimng under the
vendor but they were clainmng adverse to the title of the vendor do

not fall in any of the categories enunmerated in sub-sections(a) to (e) of
section 19 of the Specific Relief Act.
9. That apart, froma plain readlng of section 19 of the Act

we are also of the viewthat this section is exhaustive on the question
as to who are the parties agai nst whom a contract for specific
performance may be enforced.
10. As noted hereinearlier, two tests are required to be
satisfied to determne the question who is a necessary party, let us now
consider who is a proper party in a suit for specific performance of a
contract for sale. For deciding the question who is a proper party in a
suit for specific performance the guiding principle is/that the presence
of such a party is necessary to adjudicate the controversies involved in
the suit for specific performance of the contract for sale. Thus, the
guestion is to be decided keeping in mnd the scope of ‘the suit. 'The
guestion that is to be decided in a suit for specific performance of the
contract for sale is to the enforceability of the contract entered into
bet ween the parties to the contract. If the person seeking addition
is added in such a suit, the scope of the suit for
speci fic performance woul d be enlarged and it would be practically
converted into a suit for title. Therefore, for effective adjudication of
the controversies involved in the suit, presence of such parties cannot
be said to be necessary at all. Lord Chancellor Cottenhamin Tasker
Vs. Small 1834 (40) English Report 848 nmade the follow ng
observati ons:

"It is not disputed that, generally, to a bill for a
specific performance of a contract for sale, the parties to
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the contract only are the proper parties; and, when the
ground of the jurisdiction of Courts of Equity in suits of
that kind is considered it could not properly be otherw se.
The Court assunes jurisdiction in such cases, because a
Court of law, giving danages only for the non-
performance of the contract, in many cases does not
af ford an adequat e renedy. But, in equity, as well as in
law, the contract constitutes the right and regul ates the
liabilities of the parties; and the object of both
proceedings is to place the party conplaining as nearly as
possible in the sane situation as the defendant had agreed
that he should be placed in. It is obvious that persons,
strangers to the contract, and, therefore, neither entitled to
the right, nor subject to the liabilities which arise out of it,
are as nuch strangers to a proceeding to enforce the
execution of it as they are to a proceeding to recover
damages for the breach of it."
[ Enphasi s supplied ]

11. The aforesai d decision in 40 EER 848 was noted with
approval in (1886 ) 2 Ch. 164 (De Hogton v. Mney ) at page 170
Turner, L.J. observed:

"Here again his case is met by (1834) 40 ER 848 in

whi ch case it was di'stinctly laid down that a purchaser

cannot, before his/contract is carried into effect, enforce

agai nst strangers to the contract equities attaching to the
property, a rule which, as it seens to ne, is well founded

in principle, for iif it were otherwise, this Court mght be
cal l ed upon to adjudicate upon gquestions which m ght

never arise, as it mght appear that the contract either

ought not to be, or could not be perforned."

12. Fromthe aforesaid discussion, it is pellucid that necessary
parties are those persons in whose absence no decree can be passed

by the Court or that there nmust be a right to some relief against sone

party in respect of the controversy-involved in the proceedi ngs and

proper parties are those whose presence before the Court would be

necessary in order to enable the Court effectually and conpletely to

adj udi cate upon and settle all the questions involved in the suit

al though no relief in the suit was clainmed against such person

13. Keepi ng the principles as stated above in mnd, let us
now, on the admtted facts of this case, first consider whether the
respondent Nos.1 and 4 to 11 are necessary parties or not. In our

opi nion, the respondent Nos.1l and 4 to 11 are not necessary parties as
ef fective decree could be passed in their absence as they had not
purchased the contracted property fromthe vendor after the contract
was entered into. They were al so not necessary parties as they
woul d not be affected by the contract entered into between the
appel l ant and the respondent Nos.2 and 3. In the case of Anil Kunar
Singh Vs. Shivnath Mshra Alias Gadasa Guru, reported in 1995(3)

SCC 147, it has been held that since the applicant “who sought for
his addition is not a party to the agreenment for sale, it cannot be said
that in his absence, the dispute as to specific performance cannot be
deci ded. In this case at paragraph 9, the Supreme Court while
deci di ng whether a person is a necessary party or not in-a suit for
specific performance of a contract for sale nmade the follow ng
observati on:

"Since the respondent is not a party to the agreenent of

sale, it cannot be said that wi thout his presence the

di spute as to specific performance cannot be determ ned.

Therefore, he is not a necessary party." [ Enphasi s
suppl i ed]
14. As di scussed hereinearlier, whether respondent Nos.1

and 4 to 11 were proper parties or not, the governing principle for
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deci di ng the question would be that the presence of respondent Nos.1

and 4 to 11 before the Court would be necessary to enable it

effectually and conpletely to adjudi cate upon and settle all the
qguestions involved in the suit. As noted hereinearlier, in a suit for
specific performance of a contract for sale, the issue to be decided is
the enforceability of the contract entered into between the appell ant

and the respondent Nos.2 and 3 and whet her contract was executed by

the appellant and the respondent Nos.2 and 3 for sale of the contracted
property, whether the plaintiffs were ready and willing to performtheir
part of the contract and whether the appellant is entitled to a decree for
specific performance of a contract for sal e against the respondent

Nos. 2 and 3. It is an adnmitted position that the respondent Nos.1 and
4 to 11 did not seek their addition in the suit on the strength of the
contract in respect of which the suit for specific performance of the
contract for sale has been filed. Adm ttedly, they based their claimon
i ndependent title and possession of the contracted property. It is,
therefore, obvious-as noted hereinearlier that in the event, the
respondent, Nos. 1l and 4 to 11 are added or inpleaded in the suit, the
scope of the suit for specific performance of the contract for sale shal
be enlarged fromthe suit for specific performance to a suit for title and
possessi on _which is not permissible in law. |In the case of Vijay

Pratap & Os. Vs. Sanbhu Saran Sinha & Ors. reported in 1996(10)

SCC, 53, this Court had taken the sanme view which is being taken by

us in this judgnent ‘as discussed above. This Court in that decision
clearly held that to decide the right, title and interest in the suit
property of the stranger to the contract is beyond the scope of the suit
for specific performance of the contract and-the same cannot be turned

into a regular title suit. Therefore, in our view, a third party or a
stranger to the contract cannot be added so as to convert a suit of one
character into a suit of different character.: As di scussed above, in the

event any decree is passed against the respondent Nos.2 and 3 and in
favour of the appellant for specific performance of the contract for
sale in respect of the contracted property, the decree that would be
passed in the said suit, obviously, cannot bind the respondent Nos.1

and 4 to 11. It may al so be observed that in the event, the appell ant
obtains a decree for specific performance of the contracted property

agai nst the respondent Nos.2 and 3, then, the Court 'shall direct
execution of deed of sale in favour of the appellant in the event
respondent Nos.2 and 3 refusing to execute the deed of sale and to

obt ai n possession of the contracted property he has to put the decree in
execution. As noted hereinearlier, since the respondent Nos.1 and 4 to
11 were not parties in the suit for specific performance of a contract
for sale of the contracted property, a decree passed in such a suit shal
not bind themand in that case, the respondent Nos.1 and4 to 11 would
be at liberty either to obstruct execution in order to protect their
possessi on by taking recourse to the rel evant provisions of the CPC, if
they are available to them or to file an independent suit for
declaration of title and possession agai nst the appellant or respondent
No. 3. On the other hand, if the decree is passed in favour of the
appel l ant and sale deed is executed, the stranger to the contract being
the respondent Nos.1l and 4 to 11 have to be sued for taking possession

if they are in possession of the decretal property.

15. That apart, froma plain reading of the expression used in
sub-rule (2) Order 1 Rule 10 of the CPC "all the questions involved in
the suit" it is abundantly clear that the legislature clearly neant that the
controversies rai sed as between the parties to the litigation nust be
gone into only, that is to say, controversies with regard to the right
which is set up and the relief clainmed on one side and denied on the

ot her and not the controversies which my arise between the
plaintiff/appellant and the defendants inter se or questions between the
parties to the suit and a third party. |In our view, therefore, the court
cannot all ow adjudication of collateral matters so as to convert a suit
for specific performance of contract for sale into a conplicated suit for
title between the plaintiff/appellant on one hand and Respondent Nos.

2 & 3 and Respondent Nos. 1 and 4 to 11 on the other. This addition,
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if allowed, would |lead to a conplicated litigation by which the tria

and deci sion of serious questions which are totally outside the scope of
the suit would have to be gone into. As the decree of a suit for

specific performance of the contract for sale, if passed, cannot, at all
affect the right, title and interest of the respondent Nos.1 and 4 to 11 in
respect of the contracted property and in view of the detailed

di scussi on made hereinearlier, the respondent Nos.1l and 4 to 11

would not, at all, be necessary to be added in the instant suit for
specific performance of the contract for sale.
16. It is difficult to conceive that while deciding the question

as to who is in possession of the contracted property, it would not be
open to the Court to decide the question of possession of a third party/
or a stranger as first the lis to be decided is the enforceability of the
contract entered into between the appellant and the respondent No. 3
and whet her contract was executed by the appellant and the respondent
Nos.2 and 3 for sale of the contracted property, whether the plaintiffs
were ready and willing to performtheir part of the contract and
whet her the appellant is entitled to a decree for specific performance
of a contract for sale against the respondent Nos.2 and 3. Secondly in
that case, whoever asserts hi's i ndependent possession of the contracted
property has to be added in the suit, then this process may continue
wi thout a final decision of the suit. Apart fromthat, the intervener
must be directly and legally interested in the answers to the
controversies involved in the suit for specific perfornmance of the
contract for sale./ In Amol Vs. Rasheed Tuck and Sons Ltd. [1956(1)
Al'l Eng. Reporter, 273] it has been held that a person is legally
interested in the answers to the controversies only if he can satisfy the
Court that it may lead to a result that will effect himlegally.
17. That apart, there is another principle which cannot al so be
forgotten. The appellant, who has filed the instant suit for specific
performance of the contract for sale is dom nus litus and cannot be
forced to add parties agai nst whom he does not want to fight unless it
is a conpul sion of the rule of |aw, as already di scussed above. For the
reasons aforesaid, we are therefore of the view that respondent Nos.1
and 4 to 11 are neither necessary parties nor proper parties and
therefore they are not entitled to be added as party-defendants in the
pending suit for specific performance of the contract for sale.

. The | earned counsel appearing for the respondent Nos.1
and 4 to 11, however, contended that since the respondent Nos. 1 and
4 to 11 clainmed to be in possession of the suit property on the basis of
their independent title to the same, and as the appellant had al so
clained the relief of possession in the plaint, the issue with regard to
possession is comon to the parties including respondent Nos.1 and 4
to 11, therefore, the sane can be settled in the present suit itself.
Accordingly, it was submitted that the presence of respondent Nos.1
and 4 to 11 woul d be necessary for proper adjudi cation of such
di sput e. Thi s argunent which al so wei ghed with the two court’s
bel ow al t hough at the first blush appeared to be of substance but on
careful consideration of all the aspects as indicated hereinearlier
i ncluding the scope of the suit, we are of the viewthat it lacks nerit.
Merely, in order to find out who is in possession of the contracted
property, a third party or a stranger to the contract cannot be added in
a suit for specific performance of the contract for sale because the
respondent Nos.1 and 4 to 11 are not necessary parties as there was no
senbl ance of right to sone relief against the respondent No.3 to the
contract. In our view, the third party to the agreenent for sale wthout
challenging the title of the respondent No.3, even assunming they are in
possessi on of the contracted property, cannot protect their possession
without filing a separate suit for title and possessi on agai nst the
vendor. It is well settled that in a suit for specific performance of a
contract for sale the lis between the appellant and the respondent Nos. 2
and 3 shall only be gone into and it is also not open to the Court to
deci de whet her the respondent Nos.1 and 4 to 11 have acquired any
title and possession of the contracted property as that woul d not be
germane for decision in the suit for specific performance of the
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contract for sale, that is to say in a suit for specific performance of the
contract for sale the controversy to be decided rai sed by the appell ant
agai nst respondent Nos.2 and 3 can only be adjudi cated upon, and in
such a lis the Court cannot decide the question of title and possession
of the respondent Nos.1 and 4 to 11 relating to the contracted property.

19. It was al so argued on behal f of respondent Nos. 1 and 4 to
11 that to avoid multiplicity of suits it would be appropriate to join the
respondent Nos. 1 and 4 to 11 as party-defendants as the question
relating to the possession of the suit property would be finally and

effectively settled. In view of our discussions nmade herei nabove, this
argunent al so which weighed with the two courts bel ow has no
substance. In view of the discussions made hereinearlier, the two tests

by which a person who is seeking addition in a pending suit for

specific performance of the contract for sale must be satisfied. As

stated hereinearlier, first there nust be a right to the suit property for

the sane relief against a party relating to the sane subject-matter

i nvol ved in the proceedings for specific performance of contract for

sal e, and secondly, it would not be possible for the Court to pass

ef fective decree ororder in the absence of such a party. If we apply

these two tests in the facts and circunstances of the present case, it

woul d be evident that the respondent Nos.1l and 4 to 11 cannot satisfy

the above two tests for determ ning the question whether a

stranger/third party i's entitled to be added under Order 1 Rule 10 of

the CPC only on the ground that if the decree for specific performance

of the contract for sale is passed in absence of respondent Nos. 1 and 4

to 11, their possessiion over the contracted property can be disturbed or

they can be di spossessed fromthe contracted property in execution of

the decree for specific performance of the contract for sal e obtained by

the appel | ant agai nst .respondent ‘Nos 2 and 3. =~ Such being the

position, in our view, it was not open to the High Court or the tria

court to join other cause of action in the instant suit for specific

performance of the contract for sale, and therefore, the two Courts

bel ow acted illegally and w thout jurisdiction in allow ng the

application for addition of parties in the pending suit for specific

performance of contract for sale filed at the instance of respondent

Nos. 1 and 4 to 11. The Learned counsel for the respondent Nos. 1

and 4 to 11 however urged that since the two courts bel ow had

exercised their jurisdiction in allowing the application for-addition of

parties, it was not open to this Court to interfere with such order of the

H gh Court as well as of the trial court. W are unable to accept this

contention of the Learned counsel for the respondent Nos. 1 and 4 to

11. As discussed hereinearlier, it is opento the Court to interfere with

the order if it is held that two courts bel ow had acted wi thout

jurisdiction or acted illegally and with material irregularity in the

exercise of their jurisdiction in the matter of allowi ng the application

for addition of parties filed under Order 1 Rule 10 of the CPC. The

qguestion of jurisdiction of the Court to invoke Order 1 Rule 10 of the

CPC to add a party who is not made a party in the suit by the plaintiff

shall not arise unless a party proposed to be added has direct interest in

the controversy involved in the suit. Can it be said that the Respondent

Nos.1 and 4 to 11 had any direct interest in the subject-nmatter of the

instant suit for specific performance of the contract for sale? In our

vi ew the Respondent Nos. 1 and 4 to 11 had no direct interest in the

suit for specific performnce because they are not parties to the

contract nor do they claimany interest fromthe parties to the

litigation. One nore aspect may be considered in this connection. It is

that the jurisdiction of the court to add an applicant shall arise only

when the Court finds that such applicant is either a necessary party or

a proper party.
20. It may be reiterated here that if the appellant who has

filed the instant suit for specific performance of contract for sale even

after receiving the notice of claimof title and possession by the

respondent Nos. 1 and 4 to 11 does not want to join the respondent

Nos. 1 and 4 to 11 in the pending suit, it is always done at the risk of

the appel |l ant because he cannot be forced upon to join the respondent
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Nos 1 and 4 to 11 as party- defendants in such suit. In the case of
Ranesh Hi rachand Kundanmal Vs. Municipal Corporation of Geater

Bonbay & Ors. 1992(2) SCC 524, on the question of jurisdiction this
Court clearly has laid down that it is always open to the court to
interfere with an order allowi ng an application for addition of parties
when it is found that the courts bel ow had gone wong in concl uding
that the persons sought to be added in the suit were necessary or
proper parties to be added as defendants in the suit instituted by the
plaintiff appellant. |In that case also this Court interfered with the
orders of the courts below and rejected the application for addition of
parties. Such being the position, it can no |longer be said that this
Court cannot set aside the inpugned orders of the courts below on the
ground that jurisdiction to invoke power under Order 1 Rule 10 of the
CPC has al ready been exercised by the two courts below in favour of

the respondent Nos. 1 and 4 to 11

21. For the reasons aforesaid, in our view, the stranger to the
contract, namely, the respondent Nos. 1 and 4 to 11 mmking claim
i ndependent and adverse to the title of respondent Nos. 2 and 3 are
nei ther necessary nor proper parties, and therefore, not entitled to join
as party ‘defendants in the suit for specific perfornmance of contract for
sal e.

22. The judgnments and orders of the High Court and the tria
court are therefore liable to be set aside. The inmpugned orders are thus
set aside and the application for addition of parties filed at the instance
of respondent Nos. /1 and 4 to 11 stands rejected. The appeal is thus
all oned. We, however, nake it clear that we have not decided in this
judgrment as to the title and possession of respondent Nos. 1 and 4 to
11 of the suit property and all such questions are kept open in the
event any approach i's nmade either by the respondent Nos. 1 and 4 to
11 or by the appellant in any appropriate court.

23. There will be no order as to costs.




