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ACT:

Conpani es Act, 1956, ss. 10E, 234, 235, 236 and 237-scope of
VWet her s. 237(b) violative of Articles 14 and 19(1) (g) of
the Constitution.

HEADNOTE

The Company Law Board was constituted under Section 10E  of
the Conpanies Act, 1956, and the Central Gover nnent
del egated sone of its powers under the Act, including those
under Section 237, to the Board. The CGovernnent also framed
rules under Section 642(1) read with Section 10E(5) called
the Conpany Law Board (Procedure) Rules 1964, Rule 3 of
whi ch enpowered the Chairman of the Board to distribute the
busi ness of the Board anpng hinself and other nenber or
nenbers and to specify the cases or classes of cases which
were to be considered jointly by the Board. On February 6,
1954, under the power vested in himby Rule 3 the Chairnan
passed an order specifying the cases that had to be
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considered jointly by hinself and the only other nmenber of
the Board and distributing the remaining business between
himsel f and the menber. Under this order the business of
ordering investigations wunder Sections 235 and 237 was
allotted to hinmself to be performed by himsingly.

On May 19, 1965 an order was issued on behal f of the Conpany
Law Board wunder Section 237(b) of the Conpanies Act.
appoi nting four inspectors to investigate the affairs of the
appel l ant conpany, on the ground that the Board was of the
opi nion that there were circunstances suggesting that the
busi ness of the appellant conpany was bei ng conducted wth
intent to defraud its creditors, menbers or any other
persons and that the persons concerned in the managenent of
the affairs of the conpany had in connection therewith been
guilty of fraud, m sfeasence and other m sconduct towards
the conpany and its menbers.

Soon afterwards the appellants filed a petition under Art.
226 of the Constitution for the issue of a wit quashing the
order 'of / the Board on the grounds, inter alia, that the
order had been issued nala fide that there was no materia
on whi ch such an order could have been nade, etc.

One of the affidavits filed in reply to the petition was by
the ,Chairman of the Company Law Board, in which it was
contended, inter alia, that there was material on the basis
of which the inpugned order was issued and he had hinself
examined this material and formed the necessary opinion
within the nmeaning of sec. 237(b) before the issue of the
order; and that it was not conpetent for the court to go
into the question of the adequacy or otherwise of such
mat eri al . In the course of replying to sone of the
allegations in the petition it was stated in paragraph 14 of
the affidavit, however, that from nmenoranda received from
some ex-directors of the conpany and other exanination it
appeared, inter alia, that there had been delay, bungling
and faulty planning of the conpany’s main project ,resulting
in double expenditure; that the conpany had incurred huge
| osses; there had been a sharp fall in the price of the
conpany’ s

SCl - 22

312

shares; and sone em nent persons had resigned fromthe Board
of Directors of the conpany because of differences with the
Managi ng Director on account of the manner in which the
affairs of the conpany were bei ng conduct ed.

The appellant’s petition was dism ssed by the H gh Court.

In the appeal to this Court it was contended on behalf of
the appel |l ants:

(1) That the order was made made fide on account of. the
conpeting interests of a firmin which the Mnister in
charge of the departnent was interested and al so because of
his personal hostility against the second petitioner who was
the managing director of the conpany; that the Hi gh Court
had erred in deciding the petition on the footing that the
first respondent Board was an i ndependent authority and that
it was its Chairman who on his own had formed the requisite
opi nion and passed the order and therefore the notive or the
evil eye of the Mnister was irrelevant; the Hi gh Court also
erred in failing to appreciate that even though the inpugned
order was by the Chairman, as under s. 10E(6) it had to
receive and in fact received the Mnister’s agreenment, if
the Mnister’s nala fides were established, that would
vitiate the order; furthermore, in the circunstances of the
case. the High Court ought to have allowed the appellants an
opportunity to establish their case of nala fide by the
cross-exam nation of the Mnister and the Chairman, both of
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whom had filed affidavits.

(2) That clause (b) of Section 237 required two things: (i)
the requisite opinion of the Central Governnment, in the
present case, of the Board, and (ii) the existence of
ci rcunst ances suggesting that the conpany’s business was
being conducted as laid down in sub-clause (i) or that the
persons nentioned in sub-clause (ii) were guilty of fraud,
nm sf easance or m sconduct towards the conpany or any of its
nmenbers; though the opinion to be fornmed is subjective, the
exi stence of circunstances set out in cl. (b) is a condition
precedent to the formation of such opinion and therefore
even if the inmpugned order were to contain a recital of the
exi stence of those circunstances, the court can go behind
that recital and determ ne whether they did in fact exist,
that even taking the circunstances said to have been found
by the respondent Board, they were extraneous to see. 237(b)
and coul d not constitute a basis for the inpugned order

(3) That  the inmpugned order was in fact nmade on the basis
of all egations contained in nenoranda submtted by four ex-
directors of the conpany who contihued to be sharehol ders;
and by ordering an investigation  under s. 237(b) the
respondent Board had in effect enabled these shareholders to
circunvent the provisions of s. 235 and S. 236. On this
ground al so the inpugned order was therefore made mala fide
or was otherw se invalid.

(4) That the inmpugned order was in any case bad as it was
passed by the Chairman of the Respondent Board al one acting
under rules wunder 'which such a power was conferred in
contravention of the provisions of Section 10E.. The power
under s. 237 was del egated by the Central Governnment to the
Board as a whole and could not in turn be sub-delegated to
the Chairman alone in the absence of a provision such as
sub-sec. (4A) added to sec. 10E after the inpugned order was
i ssued, and which now enabled the solidarity of the Board to
be broken. Such sub-del egation could not be done in
accordance wth rules made under s. 10E(5) which nerely
enabl ed the procedure of the Board to be regul at ed.

313

(5) That the inpugned order was bad because Section 237(b)
itself was bad as of fendi ng agai nst- Arts. 14 -and 19 of the
Consti tution.

HELD: (By Hi dayatull ah. Bachawat and —Shel at, JJ.,
Sarkar C.J. and Mudhol kar J. dissenting): The inpugned order
must be set aside.

(1) (By the Court): The respondents had failed to show that
the inmpugned order was passed mala fide. L330 E; 335 B-C
342 F; 354 F-@G.

(Per Sarkar C.J. and Midhol kar J.3: The decision to order
the i nvestigation was taken by the Chairman of the
respondent Board and there was nothing to indicate that in
arriving at that decision he was influenced by the M nister.
| f the decision arrived at by the Chairnman was an
i ndependent one, it could not be said to have been rendered
mala fide because it was |later approved by the Mnister.
[320 DO].

In a proceeding under Art. 226 of the Constitution, the
normal rule is, as pointed out by this Court in The State of
Bonbay v. Purshottam Jog Naik [1952] S.C R 674, to decide
di sputed questions on the basis of affidavits and that it is
within the discretion of the H gh Court whether to allow a
person who has sworn an affidavit before it to be cross-
examined or not. The Hi gh Court having refused permssion
for the cross-exam nation, it would not be appropriate for
this Court, while hearing an appeal. by special I|eave, to
interfere lightly with the exercise of its discretion. [320
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GH, 321 A].
(Per Shelat J.): The allegations of mala fides in the
petition were not grounded on any knowl edge but only on
"reasons to believe". Even for their reasons to believe,
the appellants had not disclosed any information on which
they were founded. No particulars of the main allegations
were given. Al though in a case of this kind it would be
difficult for a petitioner to have personal know edge in
regard to an averment of mala fides, where such know edge is
wanting, he nust disclose his source of information so that
the other side gets a fair chance to verify it and make an
effective answer. |In the absence of tangible materials, the
only answer which the respondents could array against the
all egations as to mala fides would be one of general denial
[352 D-H .
In a petition under Art. 226, there is undoubtedly anple
power in the H gh Court to order attendance of a deponent in
court for being cross-exam ned.  Were it is not possible
for the court to arrive at a definite conclusion on account
of there “being affidavits on either side cont ai ni ng
al l egations and counter-allegations, it would not only be
desirable but in the interest of justice the duty also of
the court to sumon-a deponent for cross-exanm nation in
order to arrive at the truth. However, the Hi gh Court was
rightly of the viewthat in the present case even if the two
deponents were to be called for cross-examnation, they
could in the absence of particulars of allegations of mala
fides and the other circunstances of the case, only repeat
their denials in the affidavits of the allegations in the
petition and therefore such cross-exam nati on would not take
the court any further than the affidavits. [353 D-H.

(2) (Per Hidayatullah, Bachawat and Shel at JJ.
Sarkar, C. J. and Mudhol kar J. di ssenting,): The
circunst ances disclosed in paragraph 14 of the affidavit
nmust be regarded as the only materials on the basis of
which the respondent Board forned the opinion bef ore
ordering an investigation under Section 237(b). These
ci rcunst ances coul d not reasonably suggest that the business
of the conpany was bei ng conducted to defraud the creditors,
menbers or ot her
L/ S5SCI - 22( a)
314
persons or that the nmanagenent was guilty of fraud towards
t he conpany and its nenbers; they wer e ther ef or e,
-extraneous to the matters mentioned in s.-237(b) and the
i mpugned order was ultra vires the Section. [339 A-D, GH
340 A, 342 G H 343 AC, 365 D-E, 367 A-C.
(Per Hidayatullah J.): The power-under Section 237(b) in a
di scretionary power and the first requirement. for its
exercise is the 'honest formation of an opinion that an
i nvestigation is necessary. ,The next requirenent -is that
“"there are circunstances suggesting” the inferences stout in
the Section. An action, not based on ci rcumnst ances
suggesting an inference of the enumerated kind wll  not
be valid. No doubt the formation of opinion is subjective
but the existence of circunstances relevant to the inference

as the sine qua non for action nmust be denonstrable. | f
their existence is questioned, it has to be proved at |east
prima facie. It is not sufficient to assert, that the

circunmstances exist and give no clue to what they are,
because the circunstances must be such as to lead to
conclusions of certain definiteness. The conclusions nust
relate to an intent to defraud, a :fraudulent or unlawfu

pur pose, fraud or misconduct or the wi t hhol di ng of
information of a particular kind. [335 F-H, 336 G H|
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An exam nation of the affidavit filed by the Chairnan of the
respondent Board showed that the material examined by the
Chairman nerely indicated the need for a deeper probe. This
was not sufficient. The material nust suggest certain
inferences and not the need for "a deeper probe". The
former is a definite conclusion the "latter a nere fishing
expedition. [338 E-H].

(Per Shelat J.): Al thouugh the fornmation of opinion by cen-
tral Governnment is a purely subjective process and such an
opi nion cannot be challenged in a court on the ground of
propriety, reasonableness or sufficiency, the Authority
concerned is nevertheless required to arrive at such an
opinion from circunstances suggesting what is set out in
sub-clauses (i), (ii) or (iii) of s. 237 (b). The expres-

si on "ci rcumst ances suggesti ng" cannot support t he
construction that even the existence of circunstances is a
matter of subjective opinion.. It is hard to contenplate

that the legislature could have left to the subjective
process both the formation of opinion and al so the existence
of circumstances on which it is to be founded. It is also
not reasonable to say that ~the  clause-pernitted t he
Authority to say that it ~has formed the opinion on
"circunmstances which-in its opinion exist and which in its
opi nion suggest an intent to defraud or a fraudulent or

unl awful purpose. /If it is shown that the circunstances do

not exist or that they are such that it is inpossible for
any one to forman opinion therefrom suggestive of the
matters enuner at ed in s. 237 (b) t he opi ni on is
chal | engeable on the ground ' of ‘non-application of mnd or
perversity or on the ground that it was forned on collatera

grounds and was beyond the scope of the statute. [362 H, 363
A-G.

(Per Sarkar C.J., and Mudhol kar J.. dissenting): An exam na-
tion of section 237 would show that cl. (b) thereof confers

a discretion upon the 'Board to appoint an Inspector to

investigate the affairs of a conpany. The words "in the
opinion of" govern the word "there are ci rcunst ances
suggesting”" and not the words "may do so". The /words
"circunmstances’ and ' suggesting’ cannot be di ssoci at ed
wi t hout naking it i mpossible for the Board to form an
"opinion’ at all. The formation of an opi ni-on must,

"therefore, be as to whether there are circunstances
suggesting the existence of one or nore of "the matters in
sub-cls. (i) to (iii) and not about anything else. The
opi nion nust of course not have been arrived at mala fide.
To say that the, opinion to be formed nust be as to the
necessity

315
of making an investigation would be naking a clear departure
fromthe | anguage in which s. 237(b) is couched. It is only
after the formation of certain opinion by the Board that the
stage for exercising the discretion conferred by the
provision is reached. The discretion conferred to order an
investigation is admnistrative and not judicial since its
exerci se one way or the other does not affect the rights  of
a conpany nor does it lead to any serious consequences as,
for instance, hanpering the business of the conpany. As has
been pointed out by this Court in Raja Narayanalal Bansila
v. Maneck Phiroz Mstry and Anr. [1961] 1 S.C R 412, the
i nvestigation undertaken wunder this provision is for

ascertaining facts and is thus nerely exploratory. The
scope for judicial review of the action of the Board nust,
therefore be strictly linmted. If it can be shown that the

Board had in fact not forned an opinion its order could be
successfully chall enged. There is a difference between not
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formng an opinion at all and formng an opinion upon
grounds, which, if a court could go into that question at
al I, could be regarded as inapt or insufficient or
irrel evant.

The circunstances set out in paragraph 14 of the affidavit
of the Chairman of the respondent Board were nothing nore
than certain conclusions drawn by the Board fromsone of the
material which it had before it. Moreover, the expression
“inter alia" wused by the Chairman would show that the
conclusions set out by himspecifically were not the only
ones which could be drawn fromthe material before the
Boar d. It would not therefore be right to construe the
affidavit to nean that the only conclusions energing from
the material before the Board were those set out in
paragraph 14. [352 A-E].

(3) (Per Sarkar C. J. and Mudholkar J.): As it could not be
said that the investigation had been ordered either at the
instance of 4 ex-directors of the conpany or on the sole
basis 'of / the nmenoranda submtted by them there was no
contravention of the provisions of Sections 235 and 236 of
the Act. [328 C, F].

(4) (Per Sarkar C. J., Midholkar and Bachawat JJ.,
H dayatullah and Shelat JJ., dissenting): Rule 3 of the
Conpany Law Board (Procedure) Rules, 1964, and the order
dated April 6, 1964 nmamde pursuant thereto distributing the
busi ness of the Board, were both valid. =~ The inpugned order
was not therefore invalid because it was nmade by the
Chai rman al one and not by the Board. [330 C. D; 342 B-(.
(Per Sarkar C. J. and Mudhol kar J.): Bearing in mnd the fact
that the power conferred by ~Section 237(b) is nerely
administrative, the allocation of the business of the Board
relating to the exercise of such power nust be regarded as a
matter of procedure. Strictly speaking the Chairnman to whom
the business of the Board is allocated does not becone a
del egate of the Board at all. He acts in the nane of the
Board and is no nore than its agent. But even if he is
| ooked upon as a del egate of the Board and, therefore, sub-
del egate vis-avis the Central Governnent, he would be as
much subject to the control of the Central CGovernnent as the
Board itself, for sub-s. (6) of s. 10E provides that the
Board shall, in the exercise of the powers del egated to it,
be subject to the control of the Central Governnent and the
order distributing the business was made with perm ssion of
the Central Governnment. Bearing in nmnd that the naxim
del egates non protest del egable sets out what is nerely a
rule of construction, subdel egation can be sustained if
permtted by an express provision or by necessary
i mplication. VWere, as here, what is sub-delegated is an
admnistrative power and control over its ‘exercise is
retained by the nom nee of Parlianment, that is, here the
Central Governnent, the power to nmake a del egation  may be
inferred, [329 F-H, 330 A-C.

316

(Per Bachwat J.): The function under s. 237(b) involves the
exercise of a discretion. Prinma facie all the nmenbers  of
the Board acting together were required to discharge this
function and they could not delegate their duty to the
Chai rman. However, under ss. 10E(5) and 642(1), the Centra
CGovernment nmay frame rules regulating the procedure of the

Board and generally to carry out the purpose of the Act. In
the context of s. 10E, the rule making power should be
construed liberally. The Central Governnent has power to

constitute the Conpany Law Board, to delegate its function
to the Board and to control the Board in the exercise of its
del egated functions. 1In this background, by conferring on
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the Central Governnent the additional power of fram ng rules
regul ating the procedure of the Board and generally to carry
out the purposes of s. 10E Parlianent nust have intended
that the internal Organisation of the Board and the node and
manner of transacting its business should be regulated
entirely by rules framed by the Governnent. The Governnent
had, therefore, power to frame the Conpany Law Board
(Procedure) Rul es. 1964 authorising the Chai r man to
distribute the business of the Board. 1In the exercise of
the power conferred by this rule, the Chairman assioned the
busi ness under s. 237 to hinself. The Chairnman al one coul d,
therefore, pass the inpugned order. [341 F-H 342 A-C].

(Per Hidayatullah J.): The new sub-section 4A of Section
10E, which was not there when the inpugned order was nade.
enables the work of the Board to be distributed anong
menbers, while sub-s. (5) nerely enables the procedure of
the Board to be regulated. These are two very different
things.” One provides for distribution of work in such a way
that each constituent part of the Board, properly autho-
rised. beconmes the Board. The other provides for the
procedure of the Board. What is the Board is not a question
which admits of solution by procedural rules but by the
enact nment of a substantive provision allowing for a
di fferent del egation. Such an enactnent has been framed in
relation to the Tribunal constituted under s. 10B and has
now been framed under s. 10E al so. The 'new sub-section
i nvol ves a delegation of the powers of the Centra
Government to a menber of the Board which the Act previously
allowed to be nade to the Board only. The statute, as it
was formerly, gave no authority to delegateif differently
or to another person or persons. Wen it spoke of procedure
in sub-section (5) it spoke of the procedure of the Board As

constitlited. The lacuna in the ~Act nust have felt;
ot herwi se there was no need to enact sub-section (4A), [334
B- E] .

(Per Shelat T.): The statute having permtted the del egation
of powers to the Board only as the statutory Authority the
powers so del egated have to be exercised by the Board and
not by its conponents. To authorise its Chairnman to hand
over those functions and powers to the. Board only as the
statutory Authority, the powers so by the Act. The effect
of r. 3 and the order of distribution of ~wrk made in
pursuance thereof was not |aying down a procedure but au-
thorising and, nmking a sub-delegation in favour  of -the
nmenbers. The only procedure which the Governnent could
prescribe was the procedure in relation to Board the nanner
in which it should di scharge and exercise the functions and
Powers delegated to it, but it could not make a provision
whi ch under the cloak of procedure aut hori sed sub-
del egation. [369 F-H 370 A, B].
(5) (By the Court): The provisions of Section 237(b) were
not violative of Articles 14 and 19 of the Constitution
[328 F-G 342 D-F; 371 H.
Sections 234, 235, 236 and 237(b) gave power to different
authorities i.e. the Registrar and the Government, provided
power s which

317
are different in extent and nature, exercisable in sets of
circunmstances and in a manner different from one another
Therefore, there is no question of discrimnatory power
havi ng been vested in the Governnent under these Sections to
pi ck and choose between (one conpany and the other. [370 G
H .
When investigation is ordered, there would be inconvenience
in the carrying on of the business of the conpany. It night
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al so perhaps shake the credit of a conpany. But an
i nvestigation directed under section 237(b) is essentially
of an exploratory character and it is not as if any
restriction is placed on the right of the concerned conpany
to carry on its business and no restrictions are inposed on
those who carry on the conpany’'s affairs. Even if it is
regarded as a restriction, it is not possible to say that it
is not protected as a reasonable restriction under Clause 6
of Art. 19(1). [371 B-D].

Case law referred to

JUDGVENT:

ClVIL APPELLATE JURI SDI.CTION:. Givil Appeal No. 381 of 1966.
Appeal by special |eave fromthe judgnment and order dated
Cct ober 7, 1965 of ‘the Punjab High Court (Circuit Bench) at
Delhi in Cvil Wit No. 1626-C of 1965.

M C. Setalvad, "R K @Garg and S. C Agarwala, for the
appel | ant's.

C. K. Daphtary, Attorney-CGeneral, B. R L. lyengar, R K
P. Shankardass and R H.  Dhebar, for respondents Nos. 1 and
3to 7.

S. Mohan Kumar amangal am C. Ramekrishna and A. V. V. Nair
for respondent No. 2.

The dissenting Opinion O SARKAR, C. J. and  MJDHOLKAR., J.
was delivered by MUDHOLKAR, J HI DAYATULLAH. BACHAWAT and
SHELAT JJ. delivered separate judgments allowing the Appeal
Mudhol kar, J. On May 19, 1965 M. D. S. Dang, Secretary of
the Conpany Law Board issued an order on ~behalf of the
Conpany Law Board nade under s. 237 (b) of the Conpanies

Act , 1956 appointing 4 persons as I nspectors for
investigating the affairs of the Barium  Chemcals Ltd.
appel lant No. | before us, since its incorporation ' in the

year 1961 and to report to the Conpany Law Board inter alia
"all the irregularities and contravention in respect of the
provi sions of the Conpanies Act, (1956 or of any other |aw
for the tinme being in force and the person or persons
responsi ble for such irregularities and contravention." The
order was nmade by the Chairman of the Board, M.. R C Dutt
on behalf of the Board by virtue of the powers conferred on
himby certain rules to which we shall refer later. On-June
4, 1965 the Conpany preferred a wit petition under Art. 226
of the Constitution in the Punjab High Court for the issue
of a wit of mandamus or other appropriate wit, direction
or order quashing the order of the Board dated May 19, 1965.
The Managing Director, M. Bal asubramanian joined in the
petition as petitioner No. 2. The wit petition is directed
agai nst 7 respondents, the first of which is the
318
Conpany Law Board. The second respondent is M. T. T.
Kri shnamachari, who was at that tinme Mnister for Finance in
the Governnent of India. The |Inspectors: appointed are
respondents 3 to 6 and M. Dang is the 7th respondent.
Apart fromthe relief of quashing- the order of May 19, 1965
the appellants sought the' issue of a wit restraining the
Conpany Law Board and the Inspectors fromgiving effect to
the order dated May 19, 1965 and al so sought some other
incidental reliefs. The order of the Board was chall enged
on 5 grounds which are briefly as follows:

(1) that the order was nade nala fide;

(2) that in making the order the Board had

acted on nmaterial extraneous to the matters

mentioned in s. 237(b) of the Conpani es Act;

(3) that the order having in fact been made
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at the instance of the shareholders is invalid

and on a true construction of s. 237 this

coul d not be done;

(4) that the order was invalid because it

was made by the Chairman of the Board and not

by the Board; and

(5) that the provisions of S. 237(b) are

void as offending Arts. 14 and 19(1) (g) of

the Constitution.
The allegations of mala fides were denied on behalf of the
respondent s. They disputed the validity of all the other
grounds raised by the petitioners. The Hi gh Court rejected
the contentions urged before it on behalf of the appellants
and disnmssed the wit petition. The appellants thereafter
sought to obtain a certificate of fitness for appeal to this
Court; but the Hgh Court refused to grant such a
certificate. They have now cone up to this Court by specia
| eave.
In order to appreciate the argunents addressed before us a
brief statenent of the relevant facts would be necessary.
The Conpany was registered inthe year 1961 and had an
aut horised capital of Rs. l-crore divided into 1,00,000
shares of Rs. 100 each. Its primary object was to carry on
busi ness of manufacturing all types of  barium conpounds.
Appel lant No. 2 /was appointed Managing Director of the
Conpany from Decenber 5, 1961 and his appointnent and
remuneration were approved by the Central Governnent on July
30, 1962. The erection of the plant was undertaken by Ms.
L. A Mtchell Ltd., of Manchester in pursuance of a
col  aboration agreement between it and the conpany entered
in Cctober, 1961 and approved by the Central Governnent in
Novermber of that year. Thereafter a permt ~for ‘inporting
the requisite nachinery was granted to the Conpany. The
i ssued capital of the Conpany was Rs. 50, 00,000 and the
public was invited to subscribe for shares in the Conpany.
It is said that the issue was oversubscribed by March 12,
1962.

319

It would see that soon after the collaboration agreenment was
entered into Ms. L. A Mtchell Ltd., was taken over by a
financial group (Ms. Pearwn, & Co. Ltd.), to which a.
person naned Lord Pool e belonged. It would appear that as
the work of setting up of the plant was being delayed the
Conpany sent a notice- to Ms Mtchell Ltd.., on April 2,
1965 in which the Conpany stated that if the plant was not
conpletely installed and got into running order by June 1,

1965 the Company will have to make alternative arrangenents
and that it would hold Ms. L. A Mtchell Ltd., liable to
pay danmages to the Conpany for the |loss suffered by it. As
a result of the notice Lord Poole visited India in
April/May, 1965. In his opinion the design of the plant was
def ecti ve. Certain negotiations took place between the

Conpany and Lord Poole in the course of which an undertaking
was given by Lord Poole on at behalf of the collaborators
that the work woul d be conpleted with necessary alterations
and nodifications in accordance with the report of Ms.
Hunphrey & Co., and that the collaborators would spend an
addi ti onal anobunt upto pound 250,000 as may be required for
the purpose. It is said that the plaint was producing at
that tine only 25 per cent of its installed capacity but
that according to the assurance given by Lord Poole it would
yield full production by April, 1966.

Accor di ng to the appellants, before entering into a
col l aboration agreement with Ms. L. A Mtchell Ltd., the
appel lant No. 2 Bal asubranmanian was negotiating with a
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German firmnanmed Kali Chemie A G of Hanover for obtaining
their collaboration. It is said that the firmof Ms. T.
T. Krishnamachari & Sons were and still are the sole agents

in India for sone of the products of Kali Chemie. The firm
of T. T. Krishnamachari & Sons approached appellant No. 2
for the grant of sole selling, agency of the products of the
plant to be established in collaboration with Kali Cheme.
Appellant No. 2 did not agree to this with the result that
the conpany’s negotiations with Kali Chem e broke down. The
appel l ants also say that T. T. Krishnanachari & Sonswere
later a so granted a licence to set up a plant for
manuf act uring barium chem cal s but that on appellant No.
2 bringing certainfacts: to the notice of M. Nehru the
licence in favour of T. . T. Krishnamachari & Sons was
revoked. The relevance of these facts is in connection with
the plea of nala fides. On this part of the case the
appellant’s contention is that-the Chairman of the Conpany
Law Board M. R C. Dutt nmade the order for investigation
into the affairs of appellant No. 1 at the instance of M.
T. T. Krishnamachari, the then Finance Mnister and also
because of his bias against appellant No. 2. The suggestion
is that as the licence of Ms. T. T. Krishnamachari & Sons
was revoked and as they were not even given sole selling
agency for the sale of the products of bariumchemcals M.
T. T. Krishnani achari wanted action to be taken under this
provi sion either for penalising appellant No. 1 or putting
pressure on it.
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A lengthy argument was addressed before us by M. Setal vad
bearing on the question of mala fides in the course of which
he referred us to certain docunents. He also wanted us to
bear in mind the sequence in which certain events occurred
and said that these would indicate that the former  Finance
M ni ster nust have been instrumental in having an ' order
under S. 237(b) made by the Chairman of the Board. W were,
however, not inpressed by this ~argunent. Qur | earned
brother Shelat has dealt with this aspect of the nmatter
fully in his judgnent and as we agree with himit is not
necessary to say much on the point. W would, however, like
to refer to and deal with one aspect of the argument bearing
on the question of mala fides. M. Setalvad points out that
the Conpany Law Board had deci ded in Decenber 1964 to take
action against appellant No. | under s. 237(b) and had
actually obtained approval of M. T. T. Krishnanachari ~to
the proposed action. Therefore, according to himthe rea
order is of M. Krishnamachari even though the order is
expressed in the name of the Board. W find no substance in
the argument. The decision to take action was already taken
by the Chairman and there is nothing to indicate that in
arriving at that decision he was influenced by the Finance
Mnister. |If the decision arrived at by the Chairman was an
i ndependent one it cannot be said to have been rendered nual a
fide because it was |later approved by M. Krishnamachari
whose sons undoubtedly constitute the partnership firm of

Ms. T. T. Krishnamachari & Sons. It is also suggested by
M. Setalvad that the action approved of in Decenber, 1964
was delayed till May, 1965 because in the interval sone

negotiations with Kali Chenie had been started and had they
ended fruitfully Ms. T.T. Krishnamachari & Sons woul d have
got the sole selling agency of the products of barium
chemcals. Now it does seemfrom,certain material brought
to our notice that negotiations with Kali Chenmie were
revived by appellant No. 2 because of the difficulties which
were being experienced in the working of the collaboration
agreement with Ms. L. A Mtchell Ltd. No material




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 32

however, is placed before us from which it could be
reasonably inferred that had the negotiations wth Kal
Chenmie fructified Ms. T. T. Krishnanachari & Sons would
have secured the sole nonopoly for sale of the products of
barium chemicals. One nore point was urged in connection
with this aspect of the argunent and it is that the
appel l ants were not given an opportunity to cross-exam ne
M. T. T. Krishnamachari and M. Dutt. |In our opinion, in a
proceedi ngunder Art. 226 of the Constitution the norna

rule is, as pointedout by this Court in The State of Bonbay
v. Purshottam Jog Nai k to deci de disputed questions on the
basis of affidavits and that it is within the discretion of
the High Court whether to allow a person who has sworn an
affidavit before it-as indeed M. Krishnamachari and M.

Dutt have-to be cross-examined or not to permt it. In
exercise of. its discretion the Hi gh Court has re-
321

fused perm ssion to cross-examne them |In such a case it
woul d 'not hbe appropriate for this Court while hearing an
appeal by ~special leave to interfere lightly with the
exerci se of that discretion
M. Setalvad said that as the appellants had nmade out a
prima facie case of mala fides in their affidavits, and as
these allegations had been denied by the respondents, the
H gh Court was in error in refusing 'permission to the
appel lants to cross-examne the persons who swore the
affidavits on the side of the respondents. W are not aware
of the rule on which M. Setal vad bases hinself. There is
nothing to show that the Hi gh Court thought that a prim
facie case of mala fides had been nade out. ~Even.in such a
case a court mght well hold that it has been denvolished by
the affidavits in answer. The court has to find the facts
and if it finds that it can do so wi thout -cross-exam nation
it is not conpelled to pernit cross-exanination. W have no
reason to think that the High GCourt could not have
ascertained the facts on the affidavits thensel ves.
Comng to the second point, it would be desirable to repro-
duce s. 237 which reads thus:
"Wthout prejudice to its powers under section
235 the Central Government-
(a) shall appoint one or nore - conpetent
persons as inspectors to investigate the
affairs of a conpany and to report thereon in
such nmanner as the Central GCovernment nay
direct, if-
(i) the conpany, by special resolution, or
(ii) the Court, by order,
declares that the affairs of the conpany ought to be
investigated by an inspector appointed by the Centra
Gover nnent ; and
(b) may do so if, in the opinion of the
Central CGovernnent, there are circunstances
suggesti ng-
(1) that the business of the conmpany is
being conducted with intent to defraud its
creditors, nenbers or any other persons, or
ot herw se for a fraudul ent or unl awf u
purpose, or in a manner oppressive of any of
its nenbers, or that the conpany was formed
for any fraudul ent or unlawful purpose; or
(ii) that persons concerned in the formation
of the company or the nmanagenent of its
affairs have in connection therewith been
guilty of fraud, m sfeasance or ot her
m sconduct towards the conmpany or towards any
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of its nenbers; or
(iii) that the nenbers of the conpany have not
been given all the information with respect to

its
322
affairs. which they m ght reasonably expect,
i ncl udi ng i nfornmation rel ating to the

calculation of the conmmi ssion payable to a
managing or other director, the nmanagi ng
agent, the secretaries and treasurers, or the
manager of the conpany."
In view of the fact that the Central CGovernnment, by virtue
of the powers conferred by ss. 10-E and 637 delegated its
powers under s. 237 to them Conmpany Law Board we shall read
S. 237 as if in placeof the words "Central Covernnent"
there are the words "Conpany Law Board" or for  brevity
" Board’ . According to M. Setalvad, cl. (b) of s. 237
requires two things: (1) the opinion of the Board and (2)
the existence of circunstances suggesting one or nore of the
matters. ' specified in sub-cls. (i) to (iii). He contends
that though the opinionof the Board is subjective the
exi stence of circunmstances set out in the sub-cls. (i) to
(iii) is a condition precedent to the formation of the
opi nion. Therefore, according to him the Court is entitled
to ascertain whether in fact any of those circunstances
exi sts. The Attorney-Ceneral disputes this construction and
contends that the clause is incapable of a- dichotony and
that the subjective process enbraces the formation of an
opi nion that circunstances suggestive of any of the mtters
conprised in sub-cls. (i) to (iii) exist.
Once it is conceded that the formation of an opinion by the
Board is intended to be subjective-andif the provision is
constitutional which in our viewit is-the question would
arise: what is that about which the Board is entitled to
form an opinion? The opinion mist necessarily concern the
exi stence or non-existence of facts suggesting the things
nmentioned in the several sub-clauses of «c¢l. (b). An
exam nation of the section would show that cl. (b) thereof
confers, a discretion upon the Board to appoint an | nspector
to investigate the affairs of a conpany. The words "in the
opinion of" govern the words "there are circunstances
suggesting” and not the words "may do so". The words
"circunstances’ and 'suggesting’ cannot be di ssoci at ed
without meking it inpossible for the Board to form an

"opinion” at all. The formation of an opinion nust,
t herefore, be as to whether there are ci rcunst ances
suggesting the existence of one or nmore of- the matters in
sub-cls. (D to (iii) and not about any-thing | else. The

opi nion nust of course not have been arrived at mala  fide.
To say that the opinion to be fornmed nust be as to the
necessity of making an investigation would be maki ng a cl ear
departure fromthe | anguage in which s. 237(b) is couched.
It is only after the, formation of, certain opinion by the
Board that the stage for exercising the discretion conferred
by the provision is reached. The discretion conferred to
order an investigation is admnistrative and not judicia
si nce
323

its exercise one way or the other does not affect the rights
of a company nor does it lead to any serious consequences
as, for instance, hanpering the business of the conpany. As
has been pointed out by this Court in Raja Narayanala
Bansilal v. Maneck Phiroz Mstry & Anr. (1) the investigation
undertaken under this provisionis for ascertaining facts
and is thus nmerely exploratory. The scope for judicia
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review of the action of the Board nmnust, therefore, be

strictly limted. Now, if it can be shown that the ’'Board
had in fact not forned an opinion its order could be
successfully chall enged. This is what was said by the

Federal Court in Enperor v. Shibnath Banerjee(2) and
approved later by the Privy Council. Quite obviously there
is a difference between not formng an opinion at all and
form ng an opinion upon grounds, which, if a court could go
into that question at all, could be regarded as inapt or
insufficient or irrelevant. It is not disputed that a court
can,not go into the question of the aptness or sufficiency
of the grounds ,upon which the subjective satisfaction of an
authority 1is based. But, M. Setalvad says, since the
grounds have in fact been disclosed in the affidavit of M.
Dutt upon which his subjective satisfaction was based it is
open to the court to consider whether those grounds are
rel evant or are irrel evant because they are extraneous to
the question as to the existence or otherw se of any of the
matters referred toin sub-cls. (i) to (iii).

Let us now exanmine the affidavit of M. Dutt. Since this
affidavit - is-in answer tothe allegations nade in the wit
petition the two ;should be considered together. In

paragraphs 1 to 19 of the wit petition certain facts and
figures concerning the formation, registration etc. of the
conpany, the activities of the conpany and other related
matters have been set’ out. These were admtted by M. Dutt
in paragraph 14 of the counter-affidavit. Par agraph 20
onwards of the wit petition deals with the action taken by
the Board and the various grounds on which according to the
appel lants the action of the Board is open to challenge.
The first 4 paragraphs of the counter-affidavit ~deal wth
certain formal nmatters. |In paragraph 5 M. Dutt has set out
that the petition is liable to be di sm ssed sunmarily. being
grounded on facts which are, false, speculative and | |acking
in material particulars. Thereafter he has set out what,
according to him are the true facts. |In paragraphs 6 to 8
he has dealt with the | egal aspects of the case. The 8th
paragraph is the nost inportant anmpbngst them Here M. Dutt
has stated that it was not conpetent to the Court to go into
the question of adequacy or otherw se of the material on the
basis of which orders under s. 237(b) are passed by the
Boar d. Then he stated: 'However, if in spite of what  has
been stated and contrary to the subm ssions above, this
Han’ble Court still holds that it is necessary for the
Court to examine the relevant material in

(1)[1961] | S.C.R 417.

(2)[1944] F.C. R 1.
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order to do justice, then the Board woul d have no objection
to producing the sane for the Court’s perusal provided it is
not shown to the petitioners.” It may be mentioned that the
Court did not call for this nmaterial at all nor did the
appel l ants seek its production. In paragraph 9 M. Dutt has
categorically stated that the order of May 19, 1965 was
passed after careful and i ndependent exam nation of the
material by the Chairman and that it was issued in proper

exerci se of the powers conferred upon it. He has
specifically denied that it was issued at the instance of
the second respondent. |In paragraph 10 M. Dutt has taken

the plea that the petition was liable to be dism ssed as it
had not been nmade bona fide but for extraneous reasons and
to create prejudice with a view to thwart statutory
i nvestigation. Then he has set out the circunstances upon
which his contention is based. |In paragraph 13 he has
stated that w thout prejudice to his subnmissions in the
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earlier paragraphs he would reply to allegations contained
in the various paragraphs of the wit petition. Then
foll ows paragraph 14 upon which M. Setal vad has founded an
argunent that the grounds disclosed therein being extraneous
the order is invalid. |In this paragraph M. Dutt has
admtted some of the facts stated in paragraphs 1 to 19. He
has al so said that the Board was aware of the fact that the
conpany had entered into collaboration with Ms. L. A
Mtchell Ltd. He has then added:........ but it has no
information of any of the other matters and/or negotiations
with Ms. L. A Mtchell Ltd., Manchester. However, from
the Menoranda received by the Board referred to in paragraph
5 and ot her exami nation it appeared inter alia that:
(i) that there had been delay, bungling and
faulty planning of this project, resulting in
doubl e expendi t ure. for whi ch t he
'col laborators had put the responsibility upon
the Managi ng Director, Petitioner No. 2:
(ii) ~Since its flotation the conpany has been
continuously showi ng |osses and nearly 1/3rd
of its share capital has been w ped off;
(iii)that ~the shares of the conpany which to
start with were at a prem um were bei ng quoted
on the Stock Exchange at. half their face
val ue; and
(iv)some emnent persons who had initially
accepted seats on the Board of- Directors of
the 'caonmpany had subsequently severed
their « connections with it due to differences
with Petitioner No. 2 on account of the manner
in which the affairs-of the conmpany were being
conducted. "
In paragraph 5 it may be recalled M. Dutt has set out the
grounds on which the wit petition deserved to be summarily
325
rejected. It will thus be clear that what are characterised
by M. Setalvad as the grounds upon which the order of the
Board is based are nothing nore than certain conclusions
drawmn by the Boar& from sone of the material which it had
before it. Mreover the expression "inter alia" used by M.
Dutt would show that the conclusions set out by him
specifically are not the only ones which could be drawn from
the material referred to by, himin paragraph 5 of his
affidavit.
Turning to paragraph 16 of the affidavit we find that M.
Dutt has clearly reiterated that there was anple nateria
before the Board on which it could and did formthe opinion
that there were circunstances suggesting that as stated in
the order of My, 19, 1965, the business of the conpany was
being conducted with intent to defraud creditors, ~ nenbers
and other persons and further that the persons concerned in
the nanagenent of the affairs of the conmpany 'had in
connection therewith been guilty of fraud, m sfeasance and
ot her m sconduct towards the conpany and its menbers. Thi s
paragraph is in answer to paragraph 21 of the wit petition
It is in that paragraph alone that the appellants had
specifically raised the contention that the recital in the
order as to the existence of material is not correct and
that in point of fact there was no material before the Board
to form the said opinion. In this state of pleadings it
woul d not be right to construe the affidavit of M. Dutt to
nean that the only conclusions energing from the nateria
before the Board are those that are set out in paragraph 14
of his affidavit.
Apart fromthis we do not think that the conclusions set out
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in paragraph 14 are extraneous to the natters indicated in
the order of May 19, 1965. Wiat is said therein is that
there are circunmstances suggesting that the business of the
appel lants is being conducted with intent to defraud its
creditors, nenmbers and others, and that. the per sons
concerned with the managenent of the affairs of the conpany
have been guilty of fraud, m sfeasance and other m sconduct
towards the conmpany and its nenbers. it has to be borne in
m nd that what the Board is to be satisfied about is whether
the circumstances suggest any of these things and not
whet her they establish any of these things. Now, the first
of its conclusion is to the effect that the materials show
that there was delay , bungling, faulty planning of the
project and that this resulted in double expenditure for
whi ch the col | aborators-had put the responsibility upon the
Managing Director, -that is, appellant No. 2. Wuld it be
farfetched to say that these circunstances could reasonably
suggest” to the Board that these happenings were not just
pi eces of careless conduct but were deliberate acts or
om ssions. _of appellant No. 2 done with the ulterior notive
of earning profit for himself ? Simlarly could not the fact
that the conpany was continuously showi ng | osses since its
flotation and that 1/ 3rd of its
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share :-capital had ,been w ped out could have been
suggestive of fraud to the Board.

In "this connection, we think it right to point out that the
spirit of the section nmust be kept-in mind in deternining
its interpretation. The section was enacted to prevent the
Management of a conpany from acting in a manner prejudicia

to the interests of the shareholders for whom it was
difficult,to get together and take steps for the protection
of their interests jointly. It was this difculty of the
sharehol ders-which is a reality-which  had led to t he
enactment of the section. Thereis no doubt that few share-
hol ders have the neans or ability to act against the
Managenent. It would furthernore be difficult /for the
shareholders to find out the facts leading to ‘the poor
financial condition of a conpany. The Governnent thought it
right to take power to step in where there was reason to
suspect that the Management may not have been acting in the
interests of the sharehol ders-who woul d not be able to take
the steps against a powerful body |ike the Managenentand to
take steps for protection of such interests. As we have

said, the section gives the exploratory power -only. Its
object is to find out the facts., a suspicion having been
entertained that all was not well with the conpany. The

powers are exercised for ascertaining facts and, therefore,
before they are finally known, all that is necessary for the
exercise of the powers is the opinion ,of the Board that
there are circunstances which suggest to it that fraud and
ot her ki nds of mismanagenent nentioned in sub-cls. (i) to

(iii) of cl. (b) of the section may have been committed. |If
the facts do reasonably suggest any of these things to the
Board, the power can be exer ci sed, t hough anot her .

i ndividual mght think that :-the ;facts suggest otherwi se
It cannot be said that froma huge loss incurred by a
conpany and the working of the conpany in a disorgani sed and
un- busi negsli ke way, the only conclusion possible is that
it was due to lack of capability. It is reasonably
,conceivable that the result had been produced by fraud and
other varieties of dishonesty or m sfeasance. The order
does not amount to a finding of fraud. It is to find out
what kind of wong ,action has led to,the conpany’s ill-fate
that the powers under the sectional given. The enquiry may
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reveal that.the renovation or other simlar kind of
nmal f easance. It would be destroying t he beneficia

ef fective use of the powers given by the section to say that
the Board nust first show that a fraud can clearly be said
to have.been conmitted. It is enough that the facts show
that it can be reasonably thought that the conpany’s
unfortunate position mght have been caused by fraud and
ot her species of dishonest action. In our opi ni on

t her ef ore, t he argunent of M. Setalvad about t he
ci rcunst ances bei ng extraneous cannot be accepted.

Coming to the third point of M. Setalvad pointed out that
four ex-Directors of the Conpany who had resigned submtted
a
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menorandumto M. T. T. Krishnamachari while he was hol di ng
the office of Finance Mnister in which grave allegations
were made concerning the affairs of the Conpany and the
managenment, of _the Conpany by the second appellant. The
i nvestigation, according to M. Setal vad. was the outcone of
this nmenorandum and that by ordering it the Board has in
ef f ect enabled the ex-Directors -who continue to be
sharehol ders to circumvent the provisions of ss. 235 and 236
of the Conpanies Act. ~ Section 235 deals with "lnvestigation
of affairs of conpany on-application by menbers or report by
Registrar". Clause (a) of this section provides that in the
case of a conpany having a share capital the investigation
can be ordered either on the application of not Iless than
200 nenbers or of nenbers hol ding not | ess than one-tenth of
the total voting power therein.~ W are not concerned wth
cls. (b) and (c). Apparently the four ex-Directors were not
hol di ng 10% of the voting power of the Conpany. At any rate
the case was argued on this footing. Section 236 provides
that such application has to be supported by such ' evidence
as the Board (reading 'Board’ for 'Central Governnent’) may
require. It also enpowers the Board to require t he
applicants to furnish security for such amount, not
exceeding one thousand rupees as (it may think fit, for the
paynment of the costs of the investigation. The contention
is that though the Board acted upon the nmenorandum subm tted
by four ex-Directors it did not even require themto conply
with the provisions of s. 236. The contention is that the
order of the Board appointing Inspectorsis invalid. In
ot her words the argunent anpunts to this that the provisions
of s. 237(b) have been utilised by the Board as a cloak for
taking action under the provisions of s. ~235. I n_ ot her
words this is an argunent that the order was nade nala fide.
It is true that a nenorandum was presented to M. Krishna-
machari by four ex-Directors containing grave | allegations
against the two appellants. But it was not solely on the
basi s of this nmenmorandumthat action was taken by the Board.
It is clear fromthe counter-affidavit of M. “Dutt and
particularly from paragraph 5 thereof that the Board had
before it not only two sets of nenoranda dated May 30, '« 1964
and July 9, 1964 respectively fromfour ex-Directors of the

Conpany alleging serious irregularities and illegalities in
the conduct of the affairs of the Conpany but also other
mat eri al s. The Board points out that over a long period

beginning from Septenber 1961 the Department had been
recei ving various conplaints in regard to the conduct of the
affairs of the Conpany. One conplaint had also been
received by the Special Police Establishnent and forwarded
by it to the Departnent in Novenber, 1963. The matter was
enquired into by the Regional Director of the Board at
Madras and he, in his report, sent to the Board in Septenber
1964 suggested an urgent and conprehensive investigation
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affidavit the Chairman of the Board M. Dutt has stated
further in paragraph 5(b) as follows: -
"The material on the file was further exam ned
in the light of the Regional Director’s
recomendati on by the two Under Secretaries of
the Board (Sarvashri M K Banerjee C S. S
and K. C. Chand, I|I. R S at the head
quarters of the Board in New Del hi and both of
them endorsed the recomendation of the
Regional Director to order an investigation
The matter ~was then considered by t he
Secretary of the Conpany Law Board in charge
of investigation (Shri D. S. Dang, |.A. S.) and
he al'so expressed his agreement that there was
need for a deeper probe into the affairs of
the conmpany."”
Then again in paragraph 5(c) he has stated as
fol | ows: -
"Accordingly, the matter was put up to nme at the
end of ‘Novenber 1964 and after consideration
of all the material on record, | formed the
opi ni'on t hat there wer e ci rcunst ances
suggesting the need for action under section
237(b) of the Conpanies Act, 1956".
It is abundantly clear fromall this that the investigation
cannot be said to have been ordered either at the instance
of the four ex-Directors or on the sole basis of the
nmenoranda submitted by them There is, therefore, no
contravention of the provisions of SS. 235 and 236 " of the
Act. As a corollary to this it would follow that the order
was not made namla fide or is otherw se invalid.
As already stated the appellant had chal | enged t he
provisions of S. 237(b) on_ the ground that they are
violative of the fundanental rights under Arts. 14 and
19(1)(g) of the Constitution. Qur brother Shelat has  dealt
with this attack on the provisions fully and we agree
generally with what he has said while dealing wth the
cont enti ons. We woul d, however, like to add that the com
pany being an artificial |egal person cannot, as held by
this Court in The State Trading Corporation of India Ltd.,
v. Comercial Tax O ficer Visakhapatnam & Ors.(1),claim the
benefit of the provisions of Art. 19(1)(g) though appell ant
No. 2 Bal asubranmani an can do so. W agree with our | earned
brother that the action proposed under S. . 237(b) being
nmerely, exploratory in character the fundamental right of
Bal asubramanian to carry on business is not aff ected
t her eby. Since that is so, the question whether the pro-
Vi si ons of the aforesaid section are a reasonabl e
restriction on the exercise of the right under Art. 19(1)(9)
does not arise for consideration. |In the circunstances,
therefore, we do not think that there is anything nore  that
we need say.
The last question is whether it was not conpetent to M.
Dutt alone to take the decision that an investigation be
ordered against the conmpany. |In taking the decision M.
Dutt acted under a rule
1964] 4 S.C.R 99.
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of procedure prescribed in the order dated February 6, 1964.
The validity of this rule is challenged, by M. Setalvad on
the ground that this anobunts to sub-delegation of a
del egated power and is ultra vires the Act. Cause (a) of
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sub-s. (1) of s. 637 read with s. 10(E)(1) enpower the
Central Governnent to delegate its powers under s. 237 to
the Conpany Law Board. By notification dated February 1
1964 the Central CGovernnment has del egated, anobngst other
powers and functions, those conferred upon it by s. 237 upon
the Conpany Law Board. By another notification of the sane
date the Central Governnent has nmade and published rules
nade by it in exercise of its powers under s. 642(1) read
with S 10E(5) rule 3 of which reads thus:-
"Di stribution of business;-The Chairman may,
with the previous approval of the Centra
CGovernment, by order in witing, distribute
the business of the Board, anong hinmself and
the other nenber or nenbers, and specify the
cases or- classes of cases which shall be
considered jointly by the Board."
By order dated February 6, 1964 the Chairman of the Conpany
Law Board specified the cases and classes of cases to be
consi der ed jointly by the Board and distributed the
remai ni ng _busi ness between hinsel f and other nenbers of the
Board. Anongst the matters allocated to the Chairman is the
appoi nt nent of an Inspector under s. 237 to investigate the
affairs of a conpany. ~ This, M. Setal vad says" coul d not be
done in the absence of an express provision in the Act. In
this connection he has referred us to sub-s. 4A of s. 10E
whi ch was subsequently added-but not nmde retrospective-by
an anmendnment of the Act which confers an express power on
the Central Covernment to enable the Chairman to distribute
the powers and functions of the Board. According to the
| earned Attorney-Ceneral this provision was enacted only to
make what was inmplicit in s. 10E(5) read with S 642(1)
clear and that the distribution of the work-of the Board
being nerely a matter of procedure the order of the Chairnan
allocating the power under s. 237(b) to hinself did not
anmount to sub-del egation of the power of the Board.
Bearing in mnmind the fact that the power conferred by s.
237(b) is merely admnistrative it is difficult to
appreciate how the allocation of business of the /Board
relating to the exercise of such power can be anythi ng ot her
than a matter of procedure. Strictly speaking the Chairman
to whom the business of the Board is allocated does not
beconme a del egate of the Board at all. He acts in the -name
of the Board and is no nore than its agent But even if he is
| ooked wupon as a delegate of the Board and, therefore, a
sub-del egate vis-a-vis the Central Governnment he woul d be as
much subject to the control of the Central Governnent as the
Board itself. For sub-s. (6) of s. 10E provides  that the
Board shall, in
S5SCl - 23( a)
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the exercise of the powers delegated to it, be subject to
the control of the Central GCovernment and the or der
distributing the business was made with the perm ssion of
the Central Governnment. Bearing in mnd that the naxim
del egat us non potest del egare sets out what is nmerely a rule

of construction, sub-delegation can be sust ai ned i f
permtted by an express provision or by necessary inpli-
cation. Were, as here, what is sub-delegated is an

adm ni strative power and control over its exercise is
retained by the nom nee of Parlianment, that is, here the
Central Governnent, the power to nmake a delegation nmay be

inferred. W are, therefore, of the viewthat the order
made by the Chairman on behalf of the Board is not invalid.
To sumup, then, our conclusions may be stated thus:- The

di scretion conferred on the Central Government by s. 237(b)
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to order an investigation and delegated by it to the Conpany
Law Board is admnistrative, that it could be validly
exercised by the Chairman of the Board by an order nmade in
pursuance of a rule enacted by the Central CGovernnent under
S. 642(1) read with s. 10E(5), that the exercise of the
power does not violate any fundamental right of the conpany,
that the opinion to be forned under S. 237(b) is subjective
and that if the grounds are disclosed by the Board the Court
can exam ne them for considering whether they are relevant.
In the case before us they appear to be relevant in the
context of the matter nentioned in sub-cls. (i) to (iii) of
S. 237(b). Though the order could successful ly be
challenged if it were nmade mala fide, it has not been shown
to have been so nade. The attack on the order thus fails
and the appeal is dismssed with costs.

H dayatullah, J. We are concerned in this appeal wth the
legality of an order of the Chairman, Conmpany Law Board, My
19, 1965, (purporting to be under S. 237(b) of the Companies
Act, 1956) declaring that the affairs of the Bari um
Chemi cals Ltd. be investigated. As a consequence |nspectors
have been appointed and searches -have been nade. The
Conpany and its Managing Director filed a petition under
Art. 226 of the Constitution in the H gh Court of Punjab
seeking to quash the order and on failure there, have filed
this appeal by special |eave of this Court. The action of
the Chairman was and is chall enged on diverse grounds but
those which were presented before us were few and cl ear cut.
The action is challlenged as w t hout jurisdiction because not
the Board but the Chairman al oneacted, as mmla fide because
no honest opinion was formed on the matters whi ch under the
section give rise to the power but on irrelevant and
extraneous material, and further because the order was
passed under the influence and nalice off a Mnister of
Cabi net who was interested in another Conpany belonging to
his sons and sought this means to oust a rival.

The facts have been stated already in some detail by ny
brother Shelat and | need not take tinme in restating them
My
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order proposed by himbut as | viewthe mtter a little
differently on sonme of the aspects of the case, I wish to

record ny reasons briefly.

Under the Conpanies Act 1956, a power of superintendence
over the affairs of Conmpanies is retained by the Centra
CGovernment in rmuch the same way as the Board of° Trade in
Engl and exerci se over Companies in that country. This power
is of two kinds (a) calling for information or _explanation
fromthe Conpany and (b) ordering an investigation into. the
affairs of the Conmpany by appointnment of |nspectors for
i nspection, investigation and report. The power is not only
varied but is capable of being exercised variously. The
power to call for information is conferred on the Regisrar
in tw different ways. Firstly, jurisdiction is conferred
on the Registrar by s. 234 to call for information or
explanation in relation to any docunent submtted to him
which information or explanation nust be furnished on pain

of penalties. If the information or explanation is not
furnished or is unsatisfactory the Registrar can report to
t he Central Governnent for action. Secondl vy, i f a

contributory, «creditor 'or other person interested places
materials before the Registrar (a) that the business of the
Conpany is being carried on in fraud of its creditors or of
persons dealing wth the Conpany or (b) otherwise for a
fraudul ent or unlawful purpose, the Registrar can, after
hearing the Conpany, call upon it to furnish any informtion
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or explanation. A further power is conferred after Decenber
28, 1960, on the Registrar, who may, after being authorised
by a Presidency Magistrate or a Magistrate First d ass,
enter any place, search and seize any docunent relating to
the Conpany, its managing agents, or Secretaries and
treasurers or managi ng director or manager, if be has reason
to believe that it may be destroyed or tanpered with.
Sections 235-251 provide for investigation of the affairs of
a conpany and for sundry matters related to such
i nvestigations. They follow the scheme of ss. 164-175 of
the English Act of 1948. Section 235 enables the Centra
CGovernment to appoint _inspectors for investigation and
report generally if the Registrar reports under s. 234 and
also if a stated nunber of shareholders or sharehol ders
possessing a stated voting power apply. Wen' nenbers apply
they nust support their application by evidence and give
security for costs - of investigation. 1In the present case no
action under any of the sections noted so far was taken but
it was taken under-s. 237. This sectionis in two parts.
The first part which is (a) conpels the Central Governnent
to appoint inspectors to investigate and report if the
conpany by a special resolution or the court by order
declares that the affairs be investigated. The second part
which is (b) gives a discretionary power, As this dis-
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cretionary power was /in fact exercised this is a convenient
place to read part (b) of s. 237. It reads:-

"237. Wthout prejudice to its powers under
section 235, the Central Governnent-
(a)

(b) may - do so (i.e. appoint one or nore
conpetent persons as inspectors to investigate

etc.) if, in the opinion of the Centra
CGover nrrent , there are ci rcumnst ances
suggesti ng-

(1) that the business of the conpany is
being conducted with intent to defraud its
creditors, nenbers or any other persons, or
otherwise for a fraudulent or unl awf u
purpose, or in a manner oppressive of any of
its nenbers, or that the conpany was formed
for any fraudul ent or unl awful purpose;
(ii) that persons concerned in the formation
of the <company or the nmanagenent of -its
affairs have in connection therewith  been
guilty of fraud, m sfeasance or ot her
m sconduct towards the conmpany or towards any
of its nenbers; or
(iii) that the nenbers of the conpany have not
been given all the information with respect to
its affairs which they mght reasonabl y
expect, including information relating to the
calcul ation of the conmm ssion payable ‘to a
managing or other director, the managi ng
agent, the secretaries and treasurers, or the
manager, of the conpany.
By s. 237(b) the power is conferred on the Centra
CGovernment but under the Conpani es (Anendment) Act, 1963 a
Board of Conpany Law,, Adnministration consisting of a
Chairman and a menber has been set up. This Board is
constituted wunder s. 10E which has been introduced in the
parent Act. The section may be read here: -
"10E. Constitution of Board of Conpany Law
Admi ni stration.
(1) As soon as may be after the comrencenent
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of the Conpani es (Anendnent) Act, 1963, the
Central Governnent shall, by notification in
the Oficial Gazette, constitute a Board to be
cal l ed the Board of Conpany Law
istration
to exercise and discharge such powers and
functions conferred on the Central Government
by or under this Act or any other |law as may
be delegated to it by that Governnent.
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(2) The Company Law Board shall consist of
such nunber of menbers, not exceeding five, as
the Central Governnent deens fit, to be
appoi nted by that Governnent by notification
in the Oficial Gazette.
(3) One of the menbers shall be appointed by
the Central Governnent to be the chairman of
t he Conpany Law Board
(4) No act done by the Conpany Law Board
shall be called in question on the ground only
of any defect in the constitution of, or the
exi stence ~ of any vacancy in, the Conmpany Law
Boar d.
(5) The procedure of the Conpany Law Board
shal I' be such as may be prescribed.
(6) In the exercise of its powers and
di scharge of its functions, the Conpany Law
Board 'shall be subject to the control of the
Central CGovernment .
The Board was constituted on- February 1, 1964 by a
notification and by a notification of even, date in exercise
of the powers conferred by cl. (a) of sub-s. (1) of s. 637
read with sub-s. (1) of s. 10E of the Conpanies Act, the
Central Covernment del egated its powers and functions to the
Board wunder s. 237(b) among others. Simultaneously acting
in exercise of the powers conferred by sub-s. (1) of s. 642
read wth sub-s. (5) of s. 10E the Central Governnment made
the Conpany Law Board (Procedure) Rules, 1964 and one such
rule dealt with distribution of business to the follow ng
effect: -
"3. Distribution of business-The Chairman may,
with the previous approval —of the Centra
Government, by order in witing, distribute
the business of the Board anong hinmself and
the other nenber or nenbers, and specify the
cases or classes of cases which shall be
considered jointly by the Board."
The Chairman by an order dated February 6, 1964 specified
the cases or classes of cases which are to be  considered
jointly by the Board and distributed the renmi ning ‘business
of the Board between the Chairnman and the nenber each acting
i ndi vi dual ly. The power under s. 237 was placed anong the
powers exercisable by the Chairman singly. That is how
action was taken in the nane of the Board but by the
Chairman and is the subject of challenge for the reason that
a power delegated to the Board as a whole cannot be
del egated to an individual nenmber in the absence of a
provision such as sub-s. (4A) added recently to s. 10E
enabling the solidarity of the Board to be broken. Sub-
section (4A) of s. 10E, which has been added by an anending
Act of 1965, after the events in this case, reads:-
"10E. (4A). The Board. wth the previous
approval of the Central Government, nay, by
order in witing,
334

Adm n
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authorise the chairman or any of its other
nmenbers or its principal officer (whether
known as secretary or by any other nane) to
exerci se and discharge, subject to such
conditions and limtations, if any, as may be
specified in the order, such of its powers and
functions as it nmay think fit; and every order
made or act done in the exercise of such
powers or discharge of such functions shall be
deenmed to be the order or act, as the case nay
be, of the Board."
This sub-section enables the work of the Board to be
di stributed anong nmenbers while sub-s. (5) nerely enables
the procedure of the Board to be regulated. These are two
very different things. One provides for distribution of
work in such a way that each constituent part of the Board
properly authorised, becomes the Board. The other provides
for the procedure of the Board. ‘What is the Board, is not a
guesti on which adm ts of solution by procedural rules but by
the enactnent of a substantive provision allowing for a
di fferent delegation. Such an enactnment has been framed in
relation to the Tribunal constituted under s. 10B and has
now been framed under s. 10E al so. The new sub-section
i nvol ves a delegation of the powers of the Centra
Government to a nenber of the Board which the Act previously
allowed to be nade to the Board only. The statute, as it
was fornerly, gave no authority to delegate-it differently
or to another person or persons. Wen it spoke of procedure
in sub-section (5) it spoke of the procedure of the Board as

consti t ut ed. The lacuna in the Act must have been felt,
ot herwi se there was no need to enact sub-section (4A). The
argunent of the |earned Attorney-CGeneral that sub-s. (4A)
was ?l ot needed at all, does not appeal tonme. It is quite

clear that its absence would give rise to the argunent
accepted by ne, which argunent is unanswerable in the

absence of a provision such as the new sub-section. %%
brother Shelat has dealt with this aspect of the case fully
and | cannot add anything useful to what he has said. I
agree with himentirely on this point.

I shall now consider the question of rmala fides. Thi s

arises in tw different ways. Thereis first nmala fides
attributed to the chairman because he is said to have acted
under the behest of a Mnister of Cabinet interested in
another rival Conpany. It is not necessary to go-into -it.
The Chairnman obtained the opinion of quite a few of his
assistants (perhaps nore than was altogether necessary) and
this fact is stated to establish his fairness to and honest
dealing with the Conmpany. There is nothing to show  that
this was done on purpose to cover up a conspiracy to do harm
to the Conpany. On the other hand | cannot overlook the
fact that the rival Conpany itself had obtained a licence to
manuf acture Barium Chemicals which it allowed to ' |apse.
This shows that rivalry between two manufacturing concerns
was not the prine
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notive. No doubt the rival Conmpany had tried to obtain the
sole selling rights of, and even a share in, this Conpany.
This m ght have weighed with ne but for the fact that the
Conpany itself had done nothing even before action was
taken, to establish itself. The whole project had hung fire
and capital was eaten into a rapid rate because there were
technical defects in the setting up of the plant and
nmachi nery. There was not much hope of profits as a sole
selling agent or even as a partner. In these circunstances,
I cannot go by the allegations made agai nst the Chairman of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 32

the Board personally or those nade agai nst the Mnister, and
I find no evidence to hold that dishonesty on the part of
the one or nalice on the part of the other lies at the root
of this action.

This brings me to the third and the |ast question, nanely,
whether mala fides or the ultra vires nature of the action
has been established in this case to nmerit interference at
our hands. In view of nmy decision on the question of
del egation it is hardly necessary to decide this question
but since contradictory opinions have been expressed on it

by ny brethren Mudhol kar and Shelat. | nust give nmy views
on this matter. The question naturally divides itself into
two parts. The first i's whether there was any persona

bias, oblique notive or ulterior purpose in the act of the
chairman. The second is what are the powers of the Board in
this behal f and whet her they have been exercised contrary to
the requirenments of the Act. The first ground has already
been dealt wth in part when | considered the nalice and
i nfluence ' of ~the Mnister. It may be said at once, that
apart from that allegation, nothing has been sai d
attributing to the Chairman any personal bias, grudge,
oblique notive or ulterior purpose. Even in the argunments
it was not suggested-that the Chairnman acted from i nproper
notives. Therefore, all that | have to consider is whether
the action of the Chairman can be chall enged as done either
contrary to the provisions enpowering himor beyond those
provi si ons.
In dealing with this problemthe first point to notice is
that the power is discretionary and its exercise depends
upon the honest formation of an opi_ni on t hat an
i nvestigation is necessary. ~The words "in the opinion of
the Central Governnent" indicate that the opinion nust be
formed by the Central Governnment and it is of ' course
implicit that the opinion nmust be-an honest opinion. The
next requirenent is that "there are circunstances suggesting
etc.” These words indicate that before the Centra
Government forns its opinion it nmust have before it
ci rcunst ances suggesti ng certain i nf erences. These
inferences are of many kinds and it will be useful to make a
nmention of themhere in a tabular form-

(a) that the business is being  conducted

with intent to defraud-

(i) creditors of the conpany, or (i)

menber s,
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or (iii) any other person;

(b) that the business is being conducted-

(i) for a fraudulent purpose or (ii) for an

unl awf ul pur pose;

(c) that persons who forned the conpany or

manage its affairs have been guilty of-

(i) fraud

or (ii) msfeasance or other m sconduct-- to
wards the conpany or towards any of its
nmenbers.

(d) That information has been withheld from
the nenbers about its affairs which m ght
reasonably be expected including calculation
of comm ssion payabl e to-
(1) managi ng or other director,
(ii) managi ng agent,
(iii) the secretaries and treasurers,
(iv) the nanagers.
These grounds limt the jurisdiction of the Central Govern-
nment . No jurisdiction, outside the section which emnmpowers




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 32

the initiation of investigation, can be exercised. An
action, not based on circunstances suggesting an inference
of the enunerated kind will not be valid. |In other words,
the enuneration of the inferences which nmay be drawn from
the circumstances, postulates the absence of a genera
di scretion to go on a fishing expedition to find evidence.
No doubt the fornmation of opinion is subjective but the
exi stence of circunstances relevant to the inference as the
sine qua non for action nust be denpnstrable. |f the action
i s questioned on the ground that no circunstance |leading to
an inference of the kind contenplated by the section exists,
the action mght be exposed to interference unless the
exi stence of the circunstances is made out. As ny brother
Shel at has put it trenchantly: -
"It is not reasonable to say that the clause
permtted the governnent to say that it has
formed the opinion on circunmstances which it
thinks exist...... ...............
Since 'the existence of "circumstances" is a condition
fundanent'al ~ to the maki ng of an opinion, the existence of
the circunstances. if questioned, has to be proved at | east
prima facie. It is not sufficient to assert that the
circunmstances exist ~and give no clue to what they are
because the circunstances must be such as to lead to
conclusions of certain definiteness. The conclusions mnust
relate to an intent to defraud, a fraudulent or unlawfu
pur pose, fraud ‘or misconduct or the wi t hhol di ng of
information of a particular kind. ~W have to  see whether
the Chairman in his affidavit has shown the  existence of
ci rcunst ances | eading to such tentative
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concl usi ons. If he has, his action cannot ~be questioned
because the in reference is to be drawn -subjectively and
even if this Court would not have drawn a simlar inference
that fact would be irrelevant. But if the circumstances
poi nted out are such that no inference of the kind stated in
s. 237(b) can at all be drawn the action would be wultra
vires the Act and void.
Now the Chairman in his affidavit referred to two menoranda
dated May 30, 1964 and July 4, 1964 presented by certain ex-
directors and also stated that from Septenber 1961
conplaints were being received in regard to the conduct™ of
the affairs of the Conpany, and one such conplaint was
recei ved from Special Police Establishment in Novenber 1963.
The nature of the conplaints was not disclosed but in

reference to the menoranda it was stated t hat
"irregularities" and "illegalities" in the conduct of the
affairs of the Conpany was alleged therein. It was  also

stated that the nenoranda "were supported by docunentary
evidence and details of the inpugned transactions ~and the
signatories offered to produce witnesses with know edge of

these transactions". This was followed by an enquiry by the
Regional Director of the Board at Madras (Shri 'R S
Ramarmurthi, 1.A. S.) who nade a report in Septenber 1964.

The report was next considered by two Under Secretaries arid
by the Secretary of the Conpany Law board who all agreed
“"that there was need for a deeper probe into the affairs of
the Conpany". The matter was then placed before the
Chairman who formed the opinion that there were circum
stances suggesting the need for action wunder s. 237(b).
None of the reports was produced. Nor was there any
indication in the affidavit what their drift was. There was
considerable delay in taking up the matter and this was
expl ained as occasioned by the | anguage riots, and other
nore pressing occupation. |t appears that in the H gh Court
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an offer was nade to place the reports etc. in the hands of
the Court provided they were not shown to the other side,
but no such offer was nmade in this Court. The H gh Court
did not | ook into the docunents.
Had the matter rested there it would have been a question
whether this Court should interfere with a subjective
opi nion, when the affidavit showed that there were materials
for consideration. It would then have been a question
whet her this Court could or should go behind the affidavit.
| leave that question to be decided in another case where it
ari ses. In this case it is not necessary to decide it
because the affidavit goes on to state:-
AN However from the Menor anda
received by the Board referred to in paragraph
5 and other exanmi nation it appeared inter alia
that: -
(i) there had -~ been delay, bungling and
faulty planning of this project, resulting in
doubl e expenditure, for whi ch the
collaborators had put the responsibility upon
the Managi ng Director, ‘Petitioner No. 2,
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(ii) Since its floatation the conpany has
been ~continuously show ng |osses and nearly
1/3rd of its share capital has been w ped off;
(iii) that the shares of the conpany which to
start with were at a premi-um were bei ng quoted
on the Stock Exchange at half their fa
ce val ue
and
(iv) sonme _em nent persons who had ‘initially
accepted seats on the Board of  directors of
the conmpany had subsequently severed their
connections wth it due to differences wth
Petitioner No. 2 on account of the nmanner in
which the affairs of ‘the conpany were being
conducted. "
Paragraph 14 of the affidavit).
It may be nentioned that in paragraph 16 of the affidavit
the Chairnman al so stated: -
"Wth reference to paragraph 21 of the
petition, | have already stated above that
there was anple material before the Board on
which it could and did formthe opinion that
there were circunstances suggesting that the
busi ness of the conmpany was being conducted
with intent to defraud its creditors, nmenbers
and ot her persons and further that the persons
concerned in the managenent of the affairs of
the conmpany had in connection therewith ' been
guilty of fraud, msfeasance and ot her
nm sconduct towards the conpany and its
menbers. "
The question thus arises what has the Chairnman pl aced before
the Court to indicate that his action was within the four
corners of his own powers? Here it nust be noticed that
nenbers are ordinarily expected to take recourse to the
Regi strar because there they have to be in a certain nunber
or command a certain proportion of the voting power. They
are also required to give evidence and the Conpany gets an
opportunity to explain its actions. |If s. 237(b) is used by
menbers, as an alternative to s. 236, the evidence nust
unerringly point to the grounds on which al one action can be
f ounded. In my opinion there is nothing to show that the,
reports which were being received from Septenber 1961, or
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the report of the Special Police Establishnent indicated
fraud. illegality or action or actions wth intent to
defraud, as contenplated by the section. The affidavit

nerely says that these reports indicated the need for a
deeper probe. This is not sufficient. The nmaterial nust
suggest certain inferences and not the need for "a deeper
pr obe". The former is a definite conclusion the latter a
nere fishing expedition. A straight-forward affidavit that
there were circunstances suggesting any of these inferences
was at | east necessary. There is no such affidavit and the
reason is that the Chairman conpl etely m sunderstood his own

power s. This is indicated by the enunmeration of the four
circunstances, | have extracted fromhis affidavit and
proceed to anal yse them
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The first circunmstance is "delay, bungling and faulty plan-
ning" resulting in "double expenditure" for which the
col l aborators had put the responsibility on the second
appel | ant . None of these shows an intent to defraud by
whi ch phriase is neant sonething to induce another to act to
hi s di sadvant age. The circunstances nent i oned show
m smanagenment and i nefficiency which is not the same thing
as fraud or m sconduct. The second and t he third
circunstance merely establish that there was loss in nmaking
this project work and that a part of capital had been |ost.
This was admitted by the appellants who pointed out that
after considerabl e negotiations they induced Lord Poole, the
President of the collaborating firm to invest a further sum
of pound 25,000. This shows that the appellants were in a
position to dictate to the collaborating conpany which they
would not have been able todo if they were guilty of

fraudul ent conduct. The | ast circunstance does not also
bear upon the subject of fraud and acts done with intend to
def raud. that sone directors have resigned does not

establish fraud or m sconduct. ~There may be other reasons
for the resignation.

In the other part of the affidavit the Chairnan has nerely
repeated s. 237(b) but has not stated how he cane to the
concl usion and on what material. |n other words, he has not
di scl osed anything from which it can be said that the
i nference which he has drawn that the Conpany was being
conducted with intent to defraud its creditors, nenbers  and
ot her persons or persons concerned in the managenent of the
affairs of the Conpany were guilty of fraud, m sfeasance and
m sconduct towards the conpany and its nenbers was based on
ci rcunst ances present before him In fact, paragraph 16 is
no nore than a mechanical repetition of the words of the
secti on.

Coming now to the affidavit of M. Dang | find that he
nerely repeats what was stated in the affidavit of the
Chai r man. He also said that he had seen the papers and
agreed with his tw Under Secretaries and the Regiona

Director that a "deeper probe" was necessary’ There 'is no
hint even in this affidavit that the circunstances were such
as to suggest fraud, intent to defraud or m sconduct, this
is to say, circunmstances under which investigation can be
ordered. The other affidavits also run the same way and it
is not, therefore, necessary to refer to them W are
concerned really with the affidavits of the Chairman and M.
Dang in relation to the exercise of the power conferred by
s. 237(b). Neither proves the existence of circunstances
under which the power could be exercised. In nmy opinion

therefore, the action has not been proved to be justified.
No doubt, the section confers a discretion but it sets its
own limts upon the discretion by stating clearly what nust
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be |ooked for in the shape of evidence before the drastic
act of investigation into the affairs of a conpany can be

t aken. The affidavits which were filed in answer to the
petition do not disclose
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even the prima facie existence of these circunstances. On
the other hand, they enphasise only that there was
m smanagenment and |osses which necessitated a "deeper
probe". In other words, the act of the Chairman was in the

nature of, a fishing expedition and not after satisfaction
that the affairs of the Conpany were being carried on even
prima facie with the intent to defraud or that the persons
incharge were guilty of fraud or other m sconduct. As to
the constitutionality of s. 237(b) | agree with nmy brethren
Bachawat and Shel at and have nothing to add. 1, therefore.
agree with my brother Shelat that the appeal nust be
all owed. There will be no order about costs.

Bachawat, \J. The order dated May 19, 1965 was passed by the
Chairman ~'of the Conpany Law Board M. Setalvad submtted
that only the Board could pass an order under s. 237, the
Central Covernment could del egate its function under s. 237
to the Board but it had no power to authorise the Chairman
to sub-delegate this function to hinmself and consequently,
the Conpany Law Board (Procedure) Rules;, 1964 nade by the
Central Governnent on February 1, 1964 and the Chairman's
order of distribution of business dated February 6, 1964
del egating the function of the Board under s. 237 to the
Chairman are ultra vires the Compani es Act and the inpugned
order is invalid.  The |learned Attorney-Ceneral disputed
these subm ssi ons.

As a general rule, whatever a person has power to do
hi nsel f, he may do by neans of an agent. This broad rule is
l[imted by the operation of the principlethat a del egated
authority cannot be redelegate, ~delegates non pr ot est
del egate. The nanming of | delegate to, do an act involving
a discretion indicates that the  delegate was selected
because of his peculiar skill and the confidence reposed in
him and there is a presunption that he is required to do
the act hinself and cannot redel egate his authority. As a
general rule, "if the, statute directs that certain acts
shall be done in a specified nanner or by certain persons,
their performance in any other manner than that specified or
by any other person than one of those name is inpliedly
prohibited.” See Crawford on statutory Construction, 1940
Edn., art. 195, p. 335:- Nornally, a discretion entrusted by
Parliament to an administrative organ nust be exercised by.
that organ itself. |If a statute entrusts an administrative
function involving the exercise of a discretion to a Board
consisting of two or nore persons it is to be presuned  that
each nmenmber of the Board should exercise his individua

judgrment on the natter and all, the nmenbers of the Board
should act together and arrive at a joint decision. Prima
facie, the Board must act as a whol e and cannot del egate its
function to one of its nenbers.

The |learned Attorney-General submtted that a distribution
of business anpbng the nenbers of the Conpany Law Board is
not a delegation of its authority, and the nmaxim has no
application in
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such a case. | cannot accept this subm ssion. |In Cook v.
ward(1l), the Court held that where a drainage boar d
constituted by an Act of Parlianent was authorised by it to
del egate its powers to a committee, the powers so del egated
to the committee nmust be exercised by themacting in concert
and it was not competent to themto apportion those powers
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anmongst thensel ves and one of them acting, alone, pursuant
to such apportionnment, could not justify his acts under the
statute. Lord Coleridge, C J. said at p. 262:- "It was not
conpetent to themto del egate powers, which required the
united action of the three, to be exercised according to the
unai ded judgrment of one of them™ Again, in Vine v. Nationa
Dock Labour Board(1l), the House of Lords, held that a |I|oca
board set up, under the scheme enbodied in the schedule to
the Dock Workers (Regul ati on of Enpl oynment) Order, 1947 had
no power to assign its disciplinary function under cls.
15(4) and 16(2) of the schene to a comittee and the
purported dismissal of a worker by the comrittee was a

nullity. In ny opinion, the distribution of the business of
the Board anobng its nenbers is a delegation of its
aut hority.

But the maxi m "del egat us non potest del egare" nmust not be
pushed too far. The nmaxi m does not enbody a rule of |[|aw.
It indicates a rule of construction of a statute or other
i nstrunent conferring an authority. Prima facie, a
di scretion conferred by a statute, on any authority is
intended to be exercised by that authority, and. by no
ot her. But the intention nmay be negatived by any contrary
i ndi cations in the | anguage, scope or object of the statute.
The construction that woul d best achieve the purpose and
obj ect of the statute should be adopted.

Under ss. 10E(1) and 637(1)(a), the Central Government has
power to constitute a Conpany, Law Board and to delegate its
functions to the Board. The Board can consist of such
nunber of persons not exceeding five as the Governnent
thinks fit. One of the nembers of the Board has to be
appointed a Chairman and this necessarily inplies that the
Board shall consist of at |east two nenbers. “As a matter of
fact, the CGovernnent constituted a Board consisting of two
menbers and appointed one of themas Chairman. To this
Board the Covernment del egated its function under s. & 237.
Section 637 shows that the function under s. 237 can be

del egated to the Board and to no other authority. The
function wunder s. 237(b) involves the exercise of a
di scretion. Prima facie, all the nenbers of the Board

acting together were required to discharge this function and
they could not delegate their duty to the Chai r man

However, under ss. 10E(5) and 642(1), the Central Governnent
may frame rules regulating the procedure of the Board and
generally to «carry out the purposes of the Act. In _the
context of s. 10E, | aminclined to construe ~this rule-
maki ng power liberally The Central Government has power to
constitute the Conpany Law Board, to delegate its functions
to the Board and to contro

(1) [1877] L.R 2 C P.D. 255.

(2) [1957] A.C. 488.
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the Board in the exercise of its delegated functions. In
this background, by conferring on the Central CGovernnent the
addi ti onal power of framing rules regulating the procedure
of the Board and generally to carry out the purposes of _s.
10E, the Parliament nust have intended that the interna

Organisation of the Board and the node and manner of
transacting its business should be regulated entirely by
rules franed by the Government. The CGover nnent had,
therefore, power to frame the Conpany Law Board (Procedure)
Rul es, 1964 authorising the Chairnman to distribute the

busi ness of the Board. In the exercise of the power
conferred by this rule, the Chairman assigned the business
under s. 237 to hinself. The Chairnman al one coul d,

therefore, pass the inpugned order. Act No. 31 of 1965 has
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now i nserted sub-s. (4A) in s. 10E authorising the Board to
del egate its powers and functions to its Chairman or ot her
menbers or principal officer. The power under sub-s. (4A)
may be exercised by the Board i ndependently of any rules
franed by the Central CGovernnent. W find, however, that
the Central CGovernnment had under ss. 10E(5) and 642(1) ample
power to frame rules authorising the Chairman to distribute
the business of the Board. The wide anmbit of this rule-
maki ng power is not cut down by the subsequent insertion of
sub-s. (4A) in s. 10E.

Sections 235, 237(a) and 237(b) enable the Central Govern-
ment to make an order appointing an inspector to investigate
the affairs of a conpany in different sets of circunstances,
and the contention that s. 237(b) is discrimnatory and 1is

violative of Art. 14 nust fail. | also think that s. 237(b)
is not violative of Arts. 19(1)(f) and 19(1)(g) of the
Consti tution. The company is not a citizen and has no

fundanmental right under Art. 19.  Appellant No. 2 who is the
managi ng director of the conpany is not a citizen, but even
assum ng that s. 237(b) inposes restrictions on his right of
property or his right to carry on hi's occupati on as nanagi ng
director, those restrictions are reasonable and are inposed
in the interests of the general public.

On the question of ‘mala fides, | aminclined to think that
the Chai r man passed the order dated My 19, 1965
i ndependently of and w thout any pressure fromthe M nister.
I am all the nore persuaded to conme to this conclusion
having regard to the fact that in ~paragraph 14 of his
affidavit the Chairman has disclosed the circunstances which
he took into account in passing the order. _I'n paragraphs 5,
8 and 16 of his affidavit, the Chairman stated that he had
various nmaterials on the basis of which he passed the order
But, on reading this affidavit as a whole and the affidavit
of M. Dang, | amsatisfied that in paragraph 14 of his

affidavit the Chairman has set out all the materi a
ci rcunstances which bad enmerged on an exam nation  of the
vari ous material s before him Briefly put, t hose

ci rcunst ances are delay, bungling and faulty planning by the
managenent resulting in double expenditure, huge losses,
sharp fall in the price of the Company’s shares ~and the
resi gnation of some of the directors on account of
differences in opinion with
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the managing director. | think that these circunstances,
wi t hout nore, cannot reasonably suggest that the business of
the conmpany was being conducted to defraud the creditors,
menbers and ot her persons or that the managenent was qguilty
of fraud towards the conpany and its menbers. No reasonable
per son who had given proper consideration to t hese
circunstances could have fornmed the opinion that they
suggested any fraud as nmentioned in the order dated May 19,
1965. Had the Chairman applied his mind to the relevant
facts, he could not have formed this opinion. | am there-
fore, inclined to think that he formed the opinion wthout
applying his mnd to the facts. An opinion so formed by him
is in excess of his powers and cannot support an order under
s. 237(b). The appeal is allowed, and the inpugned order is
set aside. | concur in the order which Shelat, J. proposes
to pass.

Shelat J. The appellant conpany is a public limted conpany
regi stered on July 28, 1961 having its registered office at
Ramavaram i n Andhra Pradesh and the second appellant was at
all material tinmes and is still its managing director.

On  August 25, 1959 and Septenber 23, 1960 appellant No. 2
obtained two licences for the manufacture of 2500 and 1900
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tonnes of barium chemicals per year in the nane of
Transworld Traders of which lie was the proprietor. He then
started negotiations wth Kali Clieme of Hannover, West
Germany to collaborate with himin setting up a plant.
VWil e he was so negotiating, Ms., ,T. T. Krishnanmachari &
Co., who were the sole selling agents of the said German
Conpany, approached the 2nd appellant for the sole selling
agency of barium products of the plant proposed to be put up
by the 2nd appellant. The 2nd appel | ant did not agree. On
Decenber 5, 1960 Ms. T. T. K & Co., applied for a licence
for manufacture of bariumchemicals. On Decenber 23, 1960
the 2nd appellant wote a letter to the Mnister of Commerce
and Industry objecting to the grant of a licence to Ms. T.
T. K & Co. Both were considered by the Licensing Commttee.
The Committee rejected the application of Ms. T. T. K &
Co., but advised themto apply again after six months. On a
representation by M /[s. T. T. K & Co., the Comittee
reconsidered the matter and recommended the grant of |icence
to Ms. T. T. K Chenmicals Private Linited. The second
appel | ant. _once nore protested, this time to the Prine
M ni ster but that was rejected.

On July 28, 1961. an agreenment between the appel |l ant conpany
and L.A. Mtchell Ltd., of Manchester was signed where under
the latter agreed to put up the plant. on the appellant
conpany agreeing to pay them pound 184,500. On Novenber 27,
1961, the CGovernnent granted a licence to the conpany for
the inport of machinery., In the neantine, respondent No. 2
was appointed a, Mnister without portfolio and rejoined the
Cabinet which lie had left’ ~earlier owing to certain
ci rcunst ances which are not relevant for the present. From
January, 1962 to March, 1963, he continued as a

L/ S5SCI - 24
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M ni st er wi thout portfolio but -~ from March, 1963 to
Septenber, 1963, he became the Mnister for Defence and
Econom ¢ Co-ordination and thereafter the Finance Mnister.
On  August 30, 1962, the licence granted to M/ S. T. T. K
Chemicals Ltd. was revoked as the conpany had decided to
surrender it.

It would seemthat the appellant company was not faring as
well as was hoped and though it had been incorporated as
early as July, 1961 production had not conmenced. There
arose also disputes anpbng its directors. On May 30, 1964
and July 9, 1964 four of its directors subnmtted two
nmenoranda alleging irregularities and eveniillegalities in
the conduct of the conpany’'s affairs to the Conpany Law
Boar d. According to the second appellant, the f our
directors were disgruntled directors, hostile to himand the
Conpany. The conpany was not able to start work in  ful
capacity not because of any irregularities but because of
the faulty planning and desi gning by the collaborators. The
conpany realised this fact only in June, 1964 when it
received a survey report after the breakdown of the plant
during that nmonth from Ms. Hunphr eys and G ascow
(Overseas) Ltd., Bombay. |In Septenber, 1964, a neeting was
af fanged i n London between the conpany’s representatives and
the representatives of L.A Mtchell Ltd., of which Lord
Poole was the Chairman. 1t was agreed that L. A.  Mtchel
Ltd., should depute Ms. Hunphreys and @ ascow Ltd.
London,to go through the designs etc., and to make a report
showi ng the causes of the repeated failures of the plant and
suggesting renmedies there for. Lord Poole also agreed that
the factory would be commi ssioned without any further delay
and that L.A Mtchell Ltd., would carry out the necessary
repairs at their cost. Wile these negotiations were going
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on, representatives of Ms. Kali Chem e of Hannover arrived
in India to negotiate a collaboration agreenent with the
conpany. On April 4, 1965, a neeting of the conpany’s
directors was held in New Del hi which was attended by one
Kriegstein, a representative of Kali Chemie and also by the
General Manager of Ms. T. T. K & Co. Certain proposals
were discussed and it was decided that the conpany should
give notice to L. A Mtchell Ltd. canceling the agreenent
with them Accordingly, by a notice dated April 2. 1965 the
agreement with the said L. A Mtchell Ltd., was cancell ed.
On May 7, 1965 representatives of the appell ant conmpany and
of Kali Chemie met at Stuttgart when proposals for an
agreenment were discussed.. One of these proposals was that
the conpany should be reorganised and its share capita
shoul d be distributed in the follow ng proportions:- 49 per
cent to the appellant conpany, 26 per cent to Kali Chenie
and 25 per cent toMs. ~T. T. K & Co. It was al so proposed
that Kali Chem e should take over the responsibility on the
production side, the appellant conpany would be responsible
for the managenment and Ms. ~ T.T.K. & Co. should take over
sales pronotion. Before however these negotiations could
take concrete shape, Lord Poole cane over to India. A neet-
ing was held on May 10, 1965 between himand the directors
of the
345
appel  ant  conpany. Lord Poole agreed that the British
conpany would put in pound 250,000 inaddition to the anount
already invested by it and that production would conmmrence
fromJune, 1965. On May It 1965 anot her neeting took place
when it was decided that without prejudice to what was
stated in the notice of April 4, 1965, the appellant conpany
shoul d wit hdraw para 9 thereof whereby the agreenent between
them was terninated. By My 11, 1965, the position
therefore was that the coll aboration agreement between the
conpany and L. A. Mtchell Ltd. was agreed to be continued
and consequently the negotiations with the German  conpany
and Ms. T. T. K & Co., were not to proceed further
On May 19 1965 the first respondent passed the  inpugned
order which inter alia stated: -
“I'n the opinion of the Conpany Law Board there
are circunstances suggesting that the business
of Ms Barium Chemcals Ltd is being conducted
with intent to defraud its creditors, _menbers
and other persons; and further that t he
persons concerned in the nmanagenent of the
affairs of the conpany have in connection
therewith been guilty of fraud, m sfeasance
and other msconduct towards the company. and
its nenbers.
Therefore, in exercise of the powers vested by
clause (b) of section 237 of the Conpanies Act
1. 956 (Act, 1 of 1956, read wth the
CGovernment of India, Department of Revenue
Notification No. GSR 178 dated the 1st
February 1964, the Conpany Law Board hereby

appoint ... ... as |Inspectors to
investigate the affairs of the conmpany since
its i ncor poration in
1061, ... "

On May 25, 1965 search warrants were obtained by respondents
3 to 10 and accordingly search was carried out at the office
of the conpany at Ramavaram and at the residence of the
second appellant and several docunents and files were
sei zed. On May 28, 1965, the second appellant subnmitted a
representation to the chairman of the first respondent
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Boar d. He explained that out of the conpany’'s paid up
capital of Rs. 50 |acs, shares of the value of about Rs. 47
lacs were owned by nenbers of the public, that the conpany
was the first of its kind in India, that it could not go
into production soon because of the defective planning by
the coll aborators, that as a result of recent negotiations,
the collaborators had agreed to i nvest pound 2,50,000 nore
and that the conpany’'s factory had now conmenced production
from April 1964, that the Board appeaired to have acted on
the complaints filed by the said four directors who resented
the second appellant’s refusal to purchase their hol dings at
a price above par demanded by them that though those
conplaints were | odged sone two years ago and were not acted
L/ S5SCI - 24( a)
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upon, they were sought nowto be nade the basis of the
i mpugned order on account of-trade rivalry between the
conpany. and Ms: T. T. K & Co., that the order was nmala




